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SCHOOL DAYS 


An Advertisement of The Travelers 


Education of its representatives is no new phase of the 
’ activities of The Travelers Insurance Company. Thirty- 
five years ago, The Travelers founded the first vocational 
school in the insuraice field and one of the two oldest in 
American business. Two years ago, it established what 
is known as the Home Office School for Life and Acci- 
dent Agents. From this school more than 700 young 
men have been graduated and have gone out into the 
field, well trained in underwriting practice and sales 
procedure, thoroughly schooled in the functions of vari- 
ous policy contracts—in short, primed for success in 
the insurance business. The candid camera shots on 
this page show some of the activities of the students who 
attend these seminars. 


in study, this student from Dayton, Ohio (E. L. 

ins) was oblivious to the fact that his picture was being taken. 

- rcent of the men who attend the course are college 

graduates. They pay their own transportation, board and lodging 
costs. The Travelers provides everything else. 


A fine comredery exists among “Dean” D. J. Bloxham’s 
“boys.” Here a Chicago boy (P. R. Singler) measures the ash with 
a Connecticut lad (George Norman) to determine who'll have “first 

"in a softball game played at The Travelers Recreation 
Grounds in Hartford. You know, all work and no play . . ete. 


A student from Dallas, Texas (P. L. Campbell!) assumes the role 
of a disinterested prospect, while a student from Hartford, Conn. 
(R. D. Cookesley) outlines the benefits of a Travelers Life Insur 
ance policy. Sales demonstrations such as the one here pictured 
form an important part of the four weeks’ course. 


Se, 


A noted actuary, (James E. Hoskins) appears before each class 
to elucidate the intricacies of actuarial science. During the course, in 
addition to lectures by their instructors, students hear talks by au 
thorities on underwriting, claim-adjusting, advertising, insurance 
economics and insurance medicine. 


Burning the midnight off in preparation for the recitations of the 
following day are a young man from New York City (H. B. Syrett) 
and one from Boston (L. W. Butterick), who were roommates 
during their four weeks in Hartford. Information regarding the 
school may be obtained from any branch office of The Travelers. 
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When a corporation’s qualification to do 
business in any state is completed 
—is the attorney’s work done? 


Wren you have 
qualified a client as a foreign corporation in any 
state, should you walk out on its law problems 
in that state? 

What taxes it must pay there depends on in- 
terpretation of the state’s laws. What reports it 
must file there requires application of the state’s 
laws. How to act in regard to processes served 
in the state depends on the law involved. Laws, 
laws, laws! A corporation’s need for its lawyer 
is far from over just because qualification has 
been completed . 

.so thousands of the most experienced cor- 
poration lawyers insist, when a client is being 
qualified in any state, that C T Representation 
(statutory representation in the state by The Cor- 
poration Trust Company, C T Corporation Sys- 
tem, or an associated company) be designated— 
because C T Representation, with its Notification 
Bulletin Service, furnished only through each cor- 
poration’s own lawyer, assures him that the law 


phases of its taxes and reports will come under his 


own supervision instead of being left to the lay- 
man interpretations of office managers, sales 
managers, or other business employes. 


@ To have C T Representa- 
tion a corporation must have 
a lawyer. That was made The 
Corporation Trust Company's 
policy at its founding in 1892, 
has been its policy ever since. 
But let it not be thought of 
as an idealistic effort to make 
work for lawyers. It is busi- 
ness. Ours is a business of do- 
ing for a lawyer those things 
that his law work makes nec- 
essary but that are not law 
work themselves—business 
details that can be done best 
with business organization 
and system. We don’t fool 
ourselves—if corporations did 
not have lawyers, there would 
not long be business for us. 
We are busy only when law- 
yers are busy and because 
lawyers are busy. So we do 
not seek and will not take the 
representation of corpora- 
tions except from each one's 
own lawyer. 
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44 . 
vale IMPORTANT NEW VOLUMES be 


The 
Administrative 


Process 
BY JAMES M. LANDIS 


The Dean of the Harvard Law School discusses, 
largely from first-hand information, a_ rapidly 
growing new instrument of government—the ad- 
ministrative tribunal. Mr. Landis covers the 
history, powers and function, and future of the 
Social Security Act, the National Labor Rela- 
tions Act and the Securities Exchange Com 
mission. $2.00 


The Spirit 
of the Legal 


& 
Profession 
BY ROBERT N. WILKIN 


A former member of the Ohio Supreme Court 
presents his views on the noteworthy accom 
plishments and services of the legal profession, 
pointing out how imperial, political and com- 
mercial influences have always hampered the 
efficient administration of justice. $2.50 

















2 
YALE UNIVERSITY PRESS 
New Haven, Conn. 
- 











SOCIAL 
SECURITY 
FOR 
LAW BOOKS 





Leather bindings enhance the value and prolong the 
useful life of reference books, especially those most fre- 
quently used. 

Keep your leather bindings rich-looking instead of dry 
and musty by periodical treatments with Lexol. It is easy 
to use, and saves its slight cost many times over in provid- 
ing long term social security for fine leather bindings of all 
colors, designs and finishes. 

We recommend our 3 oz. 25c size for preliminary trial, 
then the pint at $1.00 or gallon at $4.00, depending upon 
the number of volumes. Lexol is also splendid for brief 
cases, leather chairs and seat cushions. 

LEXOL is sold by book dealers, luggage, shoe and de- 
partment stores or sent direct. 


THE MARTIN DENNIS COMPANY 
895 Summer Ave., Newark, N. J. 
Makers of Quality Products Since 1893. 
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1140 N. Dearborn St., Chicago 











INDEX TO ADVERTISERS 


Page 
American Law Book Company........... 4th Cover 
American Motorists Insurance Company........ 867 
WH. FE, Amee COI an oi esse cccescess 869 
3obbs-Merrill Company.............2+2008 3rd Cover 
OS RS ee eee Ill 
Corporation Service Company........... ees a 
Corporation Trust Company.............-....: I 
Harrison Company ........... TE 
MMinols Book Pxchaiwe. .......cscceeess .. 870 
Lawyers Co-operative Publishing Company...... 865 
Pieri Demis Company. oc. sec cc ccncssccncces II 
National Shorthand Reporters Association....... 863 
SD CU CA cc ctsadewcsecivverveda V 
Standard Statistics Company.................. 859 
Travelers Insurance Company............ 2nd Cover 
United States Fidelity & Guaranty Company.... IV 
EES NE Re Fe 870 
West Publishing Company.................... VI 


Pe RN Pie nn ceccvanedsoweses canns II 




















AMERICAN Bar ASSOCIATION JOURNAL 


























THE NEW FEDERAL RULES OF 
CIVIL PROCEDURE 


By PALMER D. EDMUNDS 


Former Commissioner of the Supreme Court of Illinois 
Author of Edmunds Common Law Forms, Edmunds Civil Practice Forms 
Co-author of Dodd and Edmunds Illinois Appellate Procedure 


KEPT TO DATE BY POCKET SUPPLEMENTS 


Two Volumes Price $18.00 


Until the Federal Courts construe the new rules, the only available au- 
thority to aid in their construction is the interpretation given to similar provi- 
sions by the state courts and the courts of England. 

Edmunds is the only work that gives them all, and as the federal construc- 
tions are handed down they will be incorporated in the work by means of 
the pocket supplements. 


| 
J} 














SECOND SERIES (1938) 


Paul Selected Studies in Federal Taxation 


By RANDOLPH E. PAUL 
of the New York Bar 
Co-author of Paul and Mertens on the Law of Federal Income Taxation 
Author of Paul Studies in Federal Texation (First Series, 1937) 


One Volume Price $5.00 


Contains seven complete treatises on the following subjects of federal in- 
come taxation on most of which virtually nothing has heretofore been 


written: 


The effect of federal taxation on local rules of property; 

Federal tax compromises and prospective regulations; 

Res Judicata in federal taxation; 

Ascertainment of ‘‘earnings or profits” for the purpose of determining taxability 
of corporate distributions; 

Step transactions; 

Motive and intent in federal tax law; 

The federal tax status of will contestants. 


As to most of these topics, Mr. Paul's book is the first attempt to collect and 
analyze the authorities. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 
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YOU Can Benefit... 


By a complete knowledge 
of the advantages of 
organizing Corporations 
under the Delaware Law 
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sc ARE definite advantages in organizing corpora- 
tions under the Delaware Law. These advantages, 
and the efficient services rendered by Corporation Service 
Company are well worth investigating. 

For your information we have prepared the four 
valuable descriptive booklets shown at the right. You 
are invited to get your free copies today. Just check 
the booklets you desire, cut or tear out the coupon, 
and mail to the address below. The booklets will be 


sent to you by return mail. 





Prerntion « | 


| CHECK BOOKLETS DESIRED 
NO OBLIGATION 


0 **PROFITS TO YOU 
Using Corporation Scr- 
vice Company for Organ- 
izing Corporations in Del- 


aware.” 


0 @ © Forms for Organiz- 


ing Delaware Corpora- 
tions.’ 


O B Discs of Delaware 


° ® ! Corporation Law 
Corporation Service Company | Sefer 
Delaware Trust Building Wilmington, Delaware ; “ska? aera 


\ 


Any Kind of Court What type of court bond do you re- 
. quire? The U. S. F. & G. organization 
Bond Without Delay offers almost every conceivable type 
—Anywhere of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F. &G. agent with power to issue 
court bonds and other judicial bonds 

at a moment's notice. 


Wi. Sol & G. 


UNITED STATES FIDELITY & GUARANTY COMPANY 


with which is affiliated 


Originators of the Slogan: 18 &e G. Fy It IR BS 


“Consult your Agent or 
Broker as you would your FIDELITY & GUARANTY FIRE CORPORATION 


Doctor or Lawyer” 
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FEDERAL TAX 
PRACTICE 


Latest Practice before the United States Treasury, 
Board of Tax Appeals, and Federal Courts 





By ROBERT H. MONTGOMERY 
Counsellor-at-Law; Certified Public Account- 
ant; of Lybrand, Ross Bros. @ Montgomery; 
Author of “Auditing,” “Federal Income Tax 

Handbook,” etc. 
Prepared with the assistance of 
J. MARVIN HAYNES, C. J. McGUIRE, 
WwW. C. MAGATHAN, 
Members of the District of Columbia Bar, 
and JAMES O. WYNN, Member of the New 
York and District of Columbia Bars 





Suppose, tomorrow, you are called upon to conduct 
before the Treasury an unsettled matter respecting a 
client’s tax return for this or any year. Just what pro- 
cedure will you follow? In what form will you prepare 
and present the case if carried before the Board of Tax 
Appeals? Before the Federal Courts? How can you 
know when to start proceedings, to avoid undertaking 
an action needlessly—or too late? 


Gives Trustworthy Counsel at Every Step 


Here in Montgomery's new Federal Tax Practice is an ex- 
plicit, up-tothe-minute guide to these and countless other 
questions of official procedure. It has been prepared especially 
for lawyers, professional accountants, and taxpayers with 
unsettled cases arising out of federal tax laws, by one of the 
foremost authorities on the technique of handling these cases. 
It is a complete rewriting of the author’s widely used book of 
the same name issued several years back and covers all de 
velopments up to and including the Revenue Act of 1938. 


Explains Legal and Accounting Requirements 


1. BEFORE THE TREASURY 

Federal Tax Practice explains fully the formal contact and 
negotiations with revenue agents and other Treasury repre- 
sentatives. It gives you definite recommendations regarding 
steps which you or clients should take to safeguard their 
interests when additional assessments are proposed, or in 
prosecuting claims for refunds. 


2 BEFORE THE BOARD OF TAX APPEALS 

In his treatment of the very technical procedure before this 
body, the author gives clear and constructive explanations of 
what must be done in presenting cases. He summarizes the 
comments of the Board on questions of evidence to be sup- 
plied—the accounting records by which so many cases are won 
or lost; expert testimony; admissibility; and similar points. 
He deals with the bringing of an appeal; preparation for and 
conduct of the hearing; what must be done after the hearing. 


3. BEFORE THE COURTS 

This new guide covers also appeals to the Federal Courts 
from Tax Board decisions and in suits for refunds. Included 
is a full presentation of the new Federal Rules of Civil Pro- 
cedure now going into effect. Throughout, it gives you not 
only official requirements, but interpretative comments on their 
application. Thoroughly indexed; every item in the 999 pages 
is easy to find, including sections of law, Court and $19- 
Tax Board decisions, Treasury rulings and regulations. — 


Send for a Copy New 


OW HERE else is the ground covered in this organized form. 

If you have any contact with unsettled tax cases, you will 
have year-round use for the book. Send for a copy now—your 
examination of it will turn up scores of suggestions that will 
help you in presenting a case effectively—and disregard of 
which may ruin your chances entirely. 


—— eee USE THIS HANDY FORM «= = = = = == 


THE RONALD PRESS COMPANY 
Dept. M239, 15 East 26th Street, New York, N. Y. 

Send me a copy of Robert H. Montgomery's new book Federal Tax 
Practice. Within 5 days after I have received it, I will remit $10.00 
plus a few cents for delivery. Or, if I am not satisfied, will return 
it (We pay delivery charges when cash accompanies order; same 
guarantee of satisfaction.) 

Name (please print) 


Firm Position 


Business Address 


City State : 
Publishers of Montgomery’s famous Federal Income Tax Hand- 
book and Federal Taxes on Estates, Trusts, and Gifts J 
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The U.S. Code Annotated 








is the universal choice of 

Leading Lawyers — State 
— universally and Federal Judges — 
and other Governmental 
Officers whenever a Fed- 
eral Law and its Court 
Interpretations are de- 


sired. 


A U.S.C.C.A. Judge writes 


— selected by "| find the U. S. C. A. indispens- 
able in my work. It is to be ob- 
served that it is now universally 


cited to the practical exclusion of 


fullness of the annotations makes 
for exceptional convenience in the 
prompt location of pertinent cita- 
tions." 

The U. S. C. A. is the completely 


other statutory references. The 


— cou rt Ss an d Annotated Edition of the Nation's 


Laws—uniform in Titles and Sec- 
tions with the Official Government 
Code. 


A citation to one is always a cita- 


tion to the other. 


Kept to date with 
Cumulative 


—attorne ys Pocket Part Service 











Published by 





Edward Thompson Company West Publishing Company 
Brooklyn, N. Y. St. Paul, Minnesota 
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CURRENT EVENTS 


Institutes on New Federal 


Rules Being Given in 
Many Parts of the 
Country 


IMULTANEOUSLY with the go- 

ing into effect on September 16 of 
the new Rules of Civil Procedure for 
the District Courts of the United States, 
have come announcements from many 
parts of the country of legal institutes 
and courses designed to give lawyers 
an opportunity under competent lectur- 
ers to familiarize themselves with the 
new procedure. 

Encouraged by the success of the 
Cleveland Institute, which was attended 
by almost five hundred lawyers from 
forty-one states, the American Bar As- 
sociation, through its Legal Education 
Section, is organizing an Institute in 
Washington, D. C. along similar lines. 
This series of lectures will be addressed 
by prominent members of the Advisory 
Committee which drafted the Rules, by 
members of the Federal Judiciary and 
others. It is being given in coopera- 
tion with the following associations: 
The Bar Association of the District of 
Columbia; the Women’s Bar Associa- 
tion of the District of Columbia; the 
Baltimore Bar Association; the Federal 
Bar Association; the American Patent 
Law Association; the Alexandria 
Association; the Maryland State Bar 
\ssociation ; and the Virginia State Bar 
\ssociation. Speakers will include Mr. 
Edgar B. Tolman, of Chicago, Secre- 
tary and member of the United States 
Supreme Court Advisory Committee ; 
Dean Charles E. Clark of the Yale Law 
School, Reporter for the Committee; 
Mr. Robert G. Dodge, of Boston, and 
Judge George Donworth of Seattle, 
members of the Committee; Judge John 
J. Parker of the Circuit Court of Ap- 
peals for the Fourth Circuit; Judge W. 
Calvin Chesnut, of the United States 
District Court of Maryland; Judge 
Oscar R. Luhring, of the United States 
District Court for the District of Co- 
lumbia; and William W. 


3ar 


Professor 


Dawson, of Western Reserve University 
Law School. 

Sessions will be held for two hours 
in the morning and two hours in the 
afternoon. Encouragement will be 
given to the sending in of written ques- 
tions in advance of the meeting, and 
this technique will be used as the basis 
of the special seminar for patent law- 
years to be conducted on one evening 
during the institute. 

It is estimated that there will be a 
large attendance at these lectures from 
Washington and Baltimore, and other 
cities in the Third and Fourth Federal 
Judicial Circuits. A large contingent 
is expected from the Department of 
Justice. A registration fee of $5.00 
will be charged to pay the expense of 
this series of lectures and the price of 
a printed copy of the Cleveland pro- 
ceedings, containing the Rules them- 
selves and the notes of the Advisory 
Committee, which will be supplied to all 
registrants. 

The Committee on Arrangements is 
chairmanned by George Maurice Mor- 
ris, former chairman of the House of 
Delegates of the American Bar As- 
sociation, and the Secretary is Herbert 
M. Bingham. Applications for regis- 
tration may be sent to Mrs. Frances 
McDonald, Room 501, 1331 G Street, 
N.W., Washington, D. C. 

Atlanta, Dallas, Birmingham and 
St. Louis Holding Institutes 

Reports from Atlanta, Dallas, Bir- 
mingham and St. Louis indicate care- 
ful planning of Federal Rules Institutes 
with the expectation of large attend- 
ance. The Atlanta Institute is sched- 
uled for September 30 and October 1, 
and is being sponsored by the At- 
lanta Bar Association in cooperation 
with the Lamar School of Law of Em- 
ory University, associate sponsors be- 
ing the Lawyers Club of Atlanta, the 
Georgia Bar Association and the law 
schools of the University of Georgia 
and Mercer University. Lecturers will 
include Hon. Joseph C. Hutcheson, Jr., 
Houston, Texas, member United States 
Circuit Court of Appeals, Fifth Circuit; 
Hon. E. Marvin Underwood, Atlanta, 
Judge of the United States District 


789 


Court; Dean Charles E. Clark, Yale 
University School of Law, Reporter to 
the Supreme Court Advisory Com- 
mittee; and Hon. Monte M. Lemann, 
New Orleans, member of the Supreme 
Court Advisory Committee. In addi- 
tion to Friday morning and afternoon 
and Saturday morning devoted to the 
Institute, a banquet will be held on 
Friday night at which President Frank 
J. Hogan, of the American Bar As- 
sociation, will be the principal speaker. 
A number of committees are function- 
ing to make the affair successful under 
the supervision of the director, Mr. E. 
Smythe Gambreli, of Atlanta. 

The Dallas Bar Association’ has 
chosen October 7 and 8 for the dates of 
its Institute, and Professor Edson R. 
Sunderland, of the University of Mich- 
igan Law School, will be the lecturer. 
Sessions will be held from four to six 
on Friday afternoon, and from nine to 
eleven on Saturday morning. 

Birmingham’s Institute is being held 
on September 28 and 29. Dean Clark, 
who is proving to be a much sought 
after speaker at these discussions on the 
new Rules, will be the principal lecturer. 

The Bar Association of St. Louis is 
suggesting a further possibility in ref- 
erence to Institutes by holding one on 
the day before the Missouri Bar Asso- 
ciation meets in that city, so that law- 


‘yers from out of St. Louis attending the 


Bar meeting will have an opportunity 
to hear the Institute lectures by com- 
ing a day earlier. The St. Louis meet- 
ing is scheduled for September 29, and 
Professor Edson R. Sunderland, of the 
University of Michigan Law School, 
will be the speaker. He will deliver two 
lectures, one at 4 p. m. and one at 7:30, 
and there will be a nominal charge to 
cover expenses. Mr. Thomas F. Mc- 
Donald, a former president of the local 
Association, is in charge of the arrange- 
ments. 

In Seattle, a series of lectures spon- 
sored jointly by the Seattle Bar As- 
sociation and the University of Wash- 
ington Law School has been presented 
by Hon. George Donworth, a member 
of the Advisory Committee and former 
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United States District Judge. The lec- 
tures were given on September 12, 15, 
19 and 21, in the presiding judge’s 
courtroom of the County-City Building 
in Seattle. At the conclusion of each 
lecture, Judge Donworth answered 
questions relating to the rules discussed 
on that day. An attendance of 400 is 
reported. The chairman of the com- 
mittee in charge was Mr. Charles S. 
Albert. 

In Louisville an Institute has been 
successfully sponsored by the Kentucky 
State Bar Association and the Louis- 
ville Bar Association on September 15 
and 16. Attendance reached about 250 
and included a number of lawyers from 
out of Louisville. Inspiration for this 
Institute came from Mr. Frank Drake, 
State Delegate from Kentucky, who was 
an enthusiastic “student” at the Cleve- 
land “school.” Dean Charles E. Clark, 
of Yale Law School, was the principal 
speaker at this two day conference, and 
Mr. Drake led the discussion on a num- 
ber of the rules. Federal Judges EI- 
wood Hamilton of the Circuit Court of 
Appeals for the Sixth Circuit, H. 
Church Ford and Mac Swinford, of the 
U. S. District Court, also cooperated 
in making the Institute a success. Mr. 
Perry B. Miller was the chairman in 
charge of arrangements for the Louis- 
ville sessions, and presided over the 
meeting. Mr. Edward A. Dodd, Presi- 
dent of the Louisville Bar Association 
and Dean J. N. Lott of the University 
of Louisville Law School were active 
in making the meeting a success. A 
Pittsburgh Institute held on September 
16 also featured Dean Clark. 

A series of lectures planned by the 
University of Tennessee Law School 
for October 26-29 is centered about 
the subject of procedural reform and 
will include a discussion of the new 
Federal Rules by Dean Clark, and by 
Mr. Walter P. Armstrong, of the Mem- 
phis Bar. The program which has been 
arranged for these two days also in- 
cludes as speakers Chief Justice Marvin 
B. Rosenberry, of the Supreme Court 
of Wisconsin, Hon. Wallace McClure, 
of the Department of State, Washing- 
ton, D. C., and Judge Edward R. Finch, 
of the Court of Appeals of New York. 

In Kansas City and at Chapel Hill, 
North Carolina, Institutes were held last 
spring and last summer, respectively, 
which were successful and well at- 
tended. 

Plans have been made by the Toledo 
Bar Association for a series of lectures 
on the new Rules by Mr. Gustavus Oh- 
linger, of the local Bar. 

In Chicago, a series of lectures is be- 
ing planned by the Chicago Bar As- 
sociation, which will be in charge of 





the committee of the Association which 
worked on the Rules. 

The Association of the Bar of the 
City of New York and the County Law- 
yers Association are collaborating on a 
symposium on the Rules to be held on 
two or three afternoons early in Octo- 
ber, at which General William D. 
Mitchell, of New York, Chairman of 
the Supreme Court Advisory Commit- 
tee, will speak. He will also deliver 
some lectures on the subject before the 
3rooklyn Bar Association. 

Plans are at present being discussed 
for an Institute in Philadelphia, and 
word has been received from Wichita 
that a series of lectures is being planned 
there. 

In addition mention should be made 
of the fact that at many State Bar As- 
sociation meetings during the summer 
and fall one or more speeches have been 
given on the subject of the new Rules. 


Presidential Itinerary 
HATEVER else Presidents of 
the American Bar Association do, 

they travel. From present reports, it is 
apparent that the present administra- 
tion will not constitute an exception to 
this rule. 

Between the time of nomination by 
the State Delegates and election by the 
House of Delegates, President Hogan 
addressed the State Bar Associations 
of Kansas and Texas in annual meet- 
ings at Wichita and Houston, respec- 
tively. 

Following his induction into office, 
President Hogan has attended the an- 
nual meetings of the State Bar Asso- 
ciations of Virginia at Hot Springs, 
South Dakota at Aberdeen, Montana 
at Great Falls, and Colorado at Colo- 
rado Springs. He brought back to 
headquarters glowing reports of these 
meetings, which were noteworthy for 
large attendances and worthwhile ac- 
complishments. 

After a fortnight, giving attention to 
the wealth of details which the Presi- 
dency now calls upon the President 
for, Mr. Hogan left Chicago for a brief 
visit to his home in Washington, going 
from there to Atlanta, Georgia, where 
on the evening of September 30th he 
addressed a meeting of the Atlanta Bar 
Association held in connection with the 
Institute conducted in that city on the 
new Rules of the Federal Courts. 

From Atlanta he was scheduled to 
proceed to St. Louis and speak before 
the Missouri Bar Association on Octo- 
ber first. Other speaking engagements 
which the President has with bar asso- 
ciations are: 








October 14—Before the Cleveland 
Bar Association at Cleveland, Ohio; 

October 21—Before the State Bar 
Association of Connecticut at Hart- 
ford; 

October 24—Before the Georgetown 
Law School alumni at Washington, 
Dp. Cc; 

October 28—At the annual meeting 
of the North Carolina State Bar at 
Raleigh ; 

November 10—At a special meeting 
of the Los Angeles Bar Association in 
Los Angeles, Calif. ; 

November 25—At the annual dinner, 
tendered by the Illinois State Bar 
Association in co-operation with the 
Chicago Bar Association, to the Jus- 
tices of the Supreme Court and other 
courts of Illinois, in Chicago; 

December 1—At the annual banquet 
of the New York County Lawyers’ 
Association in New York City; 

December 12—Before the Bar Asso- 
ciation of 3altimore, 
Md.;: 

December 17—At the annual meeting 
of the Utah State Bar in Salt Lake 
City. 

Already the President’s engagement 
book contains a list of a number of 
definite bar association appearances 
after the first of January, 1939. 


saltimore City, 


Constitutional Amendments 
for Appointive Judiciary 
in Ohio and Michigan 


ETITIONS to put on the Novem- 

ber ballots constitutional amendments 
providing for an appointive judiciary 
have been circuldted by the State Bar 
Associations during the past few months 
in the States of Ohio and Michigan. In 
Michigan it is reported that 295,000 sig- 
natures have been secured, well over 
the required number, while in Ohio the 
surplus of 65,000 signatures which was 
originally thought to be ample has been 
exhausted and the committee of the 
State Bar Association in charge of get- 
ting the amendment on the ballot finds 
itself confronted with the necessity of 
obtaining, in addition to 360,000 names 
on petitions already filed, from 50,000 to 
60,000 more signatures within a very 
short space of time. 

The Ohio amendment largely follows 
the California plan of appointment by 
the Governor and ratification at subse- 
quent intervals by the voters, but differs 
from it in providing for a representa- 
tive council to make the nominations to 
the governor, with confirmation by the 
Senate instead of having the governor’s 
choice ratified by a small committee as 
in California. The amendment applies 
to the Supreme and Appellate Courts 
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CURRENT EVENTS 





and may be adopted for the trial courts 
in any county where a majority of the 
electors In Michigan the 
amendment only applies to the Supreme 
Court. It provides for appointment by 
the governor from a list of one or more 


decide. 


so 


candidates selected by a representative 
judiciary commission, the term of office 
remaining at eight years as at present. 


Colorado Adopts Affiliation 
Plan 


ROFOUND changeg in the organ- 

ization of the Colorado Bar 
ciation were adopted at its annual meet- 
ing in Colorado Springs on September 
9 and 10, resulting in a state Bar Asso- 
ciation of more than a thousand mem- 
bers, with thirteen of the fifteen local 
associations in the state having already 
accepted the affiliation plan and the 
other two reported as favorable. The 
plan was adopted as the result of the 
efforts of President Wilbur F. Denious, 
of Denver, and his Executive Commit- 
tee, who, after becoming convinced that 
there was no immediate prospect of 
securing an integrated bar in Colorado, 
decided that the affiliation of the local 
associations would produce an effective 
organization. President Denious per- 
sonally visited the great majority of the 
local associations during the course of 
the last year, and found a ready accept- 
ance of the affiliation plan wherever he 
proposed it. Representatives of the lo- 
cals met in Denver early in the summer, 
and drew up a plan, which was ratified 
by the Executive Committee of the state 
Association and then submitted it to the 
It was adopted by thirteen lo- 
a total membership 


Asso- 


locals. 
cals, representing 
of 1122. 


tions, having 67 members, 


The two remaining associa- 
which have 
not yet adopted it, are reported to be 
favorable. 

The plan is similar to the affiliation 
plan formerly used in the state of Wash- 
ington. 
of each local 


It provides that the members 
affiliates the 
state thereby automatically be- 
come members of the state Bar Asso- 
ciation, and the local assumes the ob- 
ligation of paying to the state Bar three 


which with 


jar 


dollars per year for each of its mem- 
bers. The total membership of the lo- 
cals in Colorado amounts to 1,189, 
cording to the Executive Committee re- 
port, or about 75 percent of the active 
practitioners in the state. 


ac- 


The Board of Governors of the As- 
sociation, which functions as did the 
old Executive Committee, will be com- 


posed of representatives elected by the 
locals, one representative being alloted 
for each hundred members of every lo- 
cal association and every local having 





at least one representative. The mem- 
bers of this Board will serve for stag- 
gered terms of two years. 

A new office was created, that of 
president-elect, who will be a member of 
the Board of Governors and will suc- 
ceed the president upon completion of 
his term. 

At the beginning of the last Bar year, 
the state Association had but two hun- 
dred paid-up members, and was $1,500 
in debt. At the conclusion of President 
Denious’ administration, the number of 
paid-up members had increased by three 
hundred, the Association finances were 
once more in the black, and the total 
membership under the affiliation plan 
now amounts to over a thousand. Mr. 
Dexter Blount, of Denver, state delegate 
to the American Bar Association from 
Colorado, was elected to serve as presi- 
dent of the state Association for the 
coming year to guide the Association 
through its first year under the new 
plan of organization. 


lowa Referendum on Inte- 
gration Shows Slight Ma- 


jority in Opposition 

REFERENDUM taken by the Su- 

preme Court of lowa on the sub- 
ject of Bar integration has resulted in 
a slight majority against the proposal 
stated by the court. The referendum 
was ordered about the middle of July 
and names were obtained from ninety- 
nine clerks of the state District courts. 
The question submitted was as follows: 
“Do you favor any form of integration 
of the lowa bar by rule of the Supreme 
Court of lowa, which has as its funda- 
mental elements the following to wit: 
under rules of the su- 
preme court of an associaton to include 
all the lawyers of the State of Iowa, 
with provisions for the government of 
such association by officers and boards 
to be elected.or appointed in accordance 
with rules to be adopted by the supreme 
court, and a rule and requirement of the 
court providing that every lawyer in 
who the 
practice shall belong to said asseciation 
and shall pay to said association an an- 
nual fee in some amount to be deter- 
mined by the supreme court with provi- 
sions to the effect that failure on the 
part of any lawyer to belong to said as- 
sociation and to pay to it said annual fee 
shall result in his suspension from prac- 
tice until he has complied with said 
rule and requirement, which compliance 
shall automatically remove the suspen- 


sion ?” 


“Formation 


lowa desires to continue in 


Polls closed on August 15 and the re- 
sult was 1295 votes in opposition and 
1255 affirmative votes. 


The total’ num- 
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ber of lawyers in the State is about 


3,100. As a result of this vote it appears 
probable that the application for adop- 
tion of the rules will be withdrawn. 


American Medical Associa- 


tion Meets in Special Session 


HE House of Delegates of the 

American Medical Association met 
in special session in Chicago, September 
16 and 17, for the third emergency ses- 
sion in its history, primarily to con- 
sider the National Health Program re- 
cently announced at the National Health 
Conference in Washington, called under 


government auspices. The 1/5 dele- 
gates constituting the Association's 


governing body, while approving some 
of the objectives in that program, in- 
sisted on the maintenance of local ini- 
tiative and responsibility and urged the 
limitation of state aid for local com- 
munities and of federal aid for the states 
to cases in which there was demon- 
strated need. Insurance against the ex- 
penses of hospitalization was endorsed. 
Compulsory health insurance, in the 
opinion of the House of Delegates, was 
undesirable because it is likely to be- 
come enmeshed in political and admin- 
istrative control and it has not demon- 
strated its advantages in those countries 
in which it is to a greater or less extent 
in force. Voluntary insurance against 
the hazards of illness, by private enter- 
prise acting in strict conformity with 
the insurance laws of the jurisdictions 
in which such insurance is in force, was 
approved by the House, provided that 
the benefits thereby secured be paid in 
cash. 

The House of Delegates took notice 
of statements in the public press, in 
which the federal Department of Justice 
has discussed prosecution of the Ameri- 
can Medical Association and of one of 
its constituent societies, the Medical So- 
ciety of the District of Columbia, under 
the federal anti-trust laws, under a con- 
struction of those laws that seems to im- 
ply that professional services constitute 
trade and commerce. The House voted 
full support to the Board of Trustees in 
the defense of the Association if any 
such proceedings are instituted. 


Two Additional Law Lists 
Approved 


NNOUNCEMENT is made by the 

Special Committee on Law Lists 
that since its meeting in Cleveland, in 
addition to those announced on July 29, 
it has tentatively or conditionally ap- 
proved the American sections of the 
following directories: Diary for Law- 
yers, published by Sweet & Maxwell, 
Ltd., 2 and 3 Chancery Lane, London, 
W. C. 2, England; The Law List, pub- 
lished by Stevens & Sons, Ltd., 119 
Chancery Lane, London, W. C. 2, Eng- 
land. 
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Missouri Supreme Court 
Adopts American Bar 
Association’s Law List 


Standards 


HI Supreme Court of Missouri on 
June 17, 1938, changed its rules re 
lating to law lists and the rules of its 
Advisory Committee by adopting the 
3ar Association’s Rules and 
Lists and its 


American 
Standards Governing Law 
approved list. 

The substance of 
follows: 

“Approved law lists. It shall be im- 
proper for a lawyer to permit his name 
to be published after January 1, 1939, in 
a law list that is not approved by the 
American Bar Association. 

“It is further ordered that Section 18 
of Rule 36 of the Rules of the Supreme 
Court of Missouri, pertaining to Law 
Lists be and the same is repealed; that 
all rules and regulations of the Advis- 
ory Committee of the Supreme Court 
made under the authority of this Court 
pertaining to Law Lists be and the 
same are revoked; and that the Rules 
and Standards of the American Bar As- 
sociation governing Law Lists be and 
they are hereby adopted.” 


Courts Differ on Admissi- 
bility of Lie Detector 
Evidence 


WO decisions of county 

courts in New York regarding the 
admissibility of the findings of a so 
called “lie detector” as evidence are of 
interest to lawyers. In the 
Judge Colden, in the Queens County 
Court, held admissible the testimony o 
Rev. Walter G. Summers, of 
University, to the effect that he had ex 
a mechanical 


the new rule is as 


current 


first case, 


Fordham 
amined the defendant on 
truth tester and that his emotional re- 
actions measured electrically, when ques 
tioned concerning the 
that he was telling the truth when he 
asserted his In admitting 
this evidence, after taking the matter 
under advisement, Judge Colden said 

“For hundreds of our courts 
have deemed the examination and cross- 
examination of witnesses in open court 
to be the best method so far devised for 
the ascertainment of truth and we have 
used that method for lack of any better 
approach. It to me that this 
pathometer (lie detector) and the tech- 
nique by which it is used indicate a new 
and more scientific approach to the as 
certainment of truth in legal investiga- 
tions.” People v Kenny, 167 Misc. 51, 
3 N. Y. S. 2d 348. 

The defendant was acquitted. 

Two months later Judge Fitzgerald, 


crime, showed 


innocence 


years 


seems 
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of the Kings County Court, disagreed 
with the opinion and denied a motion 
to submit a defendant to a pathometer 
examination by the same expert who 
had testified in the previous case. In an 
exhaustive opinion, the judge stated that 
while such a device as a lie detector 
might be perfected in the future, at pres- 
ent there is neither unanimity nor ap- 
proximate agreement among writers 
upon the question as to whether such 
an instrument has been perfected.. Peo- 


ple v Forte, 167 Misc. 868, 4 N. Y. S. 
2d 913. 
While evidence of deception tests 


have been admitted in trial courts in In- 
diana, Illinois, Wisconsin and Ohio 
(The Lie Detector Test, by William 
Moulton Marston, published in 1938 by 
Richard R. Smith, New York) no court 
of last resort has yet passed on the ques- 
tion 


Annual Meeting of Juvenile 
Court Judges Association 


HE second annual meeting of the 

American Association of Juvenile 
Court Judges was held in Cleveland, 
Ohio, July 29th and 30th, in connection 
with the annual meeting of the Amer- 
ican Bar Association. 

The outstanding feature of the con- 
vention was an address by Homer S. 
Cummings, Attorney General of the 
United States on “Federal Law and the 
Delinquent.” The Attorney 
in detail the new 


Juvenile 
General 
Federal Juvenile Court Act. 


explained 


Among resolutions adopted was one 
urging sponsors of radio programs to 
refrain from the presentation of “pro- 
grams in which crimes are dramatized 
sO as to incite or induce delinquent 
conduct on the part of susceptive, youth- 
ful listeners.” 

Another asked that the 
camps of the civilian conservation corps 
permanent 


resolution 


be “continued as a service 
to the youth of the nation.” 

Officers elected were Judge Harry L. 
Eastman of Cleveland, President; Judge 
Frank Bicek of Chicago, Vice Presi- 
dent; Judge Clark E. 
Rapids, Michigan, Treasurer ; and Judge 
J. H. Lamneck, New Philadelphia, Sec- 


retary. 


Proceedings of Cleveland 
Institute Published 


RINTED proceedings of the Cleve- 

land Institute on the Federal Rules 
have now been published and copies 
have furnished to all of those 
who registered. The proceedings were 
edited by Professor William W. Daw- 
of the Western Reserve Uni- 


Higbee, Grand 


been 


son, 


versity Law School, who was chairman 
of the Committee on Arrangements for 
the Institute. In addition to the trans- 
cript of each session, the book contains 
a copy the Rule being 
followed by the Advisory Committee’ 
notes and a reference to the pages i1 


of Rules, each 


the proceedings where it is referred 
to. Appendices include a number of il 
lustrative forms, tables, giving cross 
references to the Equity Rules and t 
the Constitution and the U. S.° Code, a 
bibliography of articles in reference to 
the Rules, and a detailed statement of 
changes made in the rules proposed by 
the Advisory Committee, after the filing 
of its final report. The index is based 
on the index prepared under the direc- 
tion of the Advisory Committee and has 
been revised to conform to changes 
made after that date. Orders for the 
book are being taken at the American 
Bar Association headquarters. 

The book foreword by 
Hon. Arthur T. Vanderbilt, from which 
the following is excerpted: 

“The Institute on Federal Rules is an 
achievement of which the American Bar 
Association and the School of Law of 
Western Reserve University may well 
be proud. There were those who 
doubted the possibility of attracting 
practicing lawyers to such an undertak- 
ing, particularly in the heart of the 
summer vacation period. Yet 488 law- 
yers from 41 states and the District of 
Columbia enrolled for the three-day 
course and substantially all of them at- 
tended the The interest of 
the practicing lawyer in advanced legal 
education has obviously been underesti- 
mated. The success of the Institute 
should demonstrate to state bar 
ciations, singly or in groups, the de- 
sirability of similar institutes, if the new 
Federal Rules are to be given the re- 
ception they deserve. * * * 

“It was to promote this spirit of jus- 
tice that each of the six distinguished 
members of the Advisory Committee of 
the Supreme Court who acted as the 
lecturers at the Institute contributed 
his services. 

“The Faculty of the Institute was 
unique in (1) the 
work of its labor of 
love (and their wholehearted cooper- 
ation therefore is the more highly ap- 
preciated by the profession); (2) they 
represent the three branches of the legal 
profession—the judge, the lawyer, and 
the law school professor—each with its 
own particular approach to the prob- 
lems of procedure; and (3) most im- 
portant of all, not only were they se- 
lected from among the draftsmen of the 
Rules, but, in so far as possible, each was 
requested to lecture on those rules in 
which he was particularly interested as 
a result of his own professional experi- 
ence and for which he was to a con- 
siderable degree personally responsible. 


(Continued on page 860) 
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HANDLING A CASE UNDER THE NEW FEDERAL 


RULES 





New Rules Provide Procedure Free of Technicalities and of Such Simplicity that Average 


Lawyer can Master Their Principal Features in Few Hours—How Suit is Begun—The Answer 


and Reply—Provisions Regarding Deposition and Discovery—Other Matters in Advance of 


Trial — Matters Affecting Trial Which Have Been Settled by Rules — Appeals — Record on 


Appeal Greatly Simplified—New Rules Will Save Expense to Litigants, Reduce Labor of 


. Courts and Focus Attention on Principal Issues* 





By Hon. JoHN J. PARKER 
Senior Circuit Judge, Fourth Circuit Court of Appeals 


OME lawyers who have had little or no practice 
S in the Federal courts are opposed to the new 

rules of practice because they mistakenly imagine 
that the old Conformity Act made the State practice 
in civil cases applicable in those courts. Those of us 
who are reasonably familiar with Federal practice 
know that this was not true and that the Conformity 
Act, instead of producing real conformity, resulted in 
a hybrid practice full of pitfalls for even a skilled prac- 
titioner. The Conformity Act did not touch the prac- 
tice in equity causes and the Federal courts followed 
their own practice in this branch of jurisprudence, a 
practice different in many respects even from the equity 
practice of those States in which the distinction be- 
tween actions at law and suits in equity had not been 
abolished. In law actions, the Conformity Act was 
held not to apply to the discharge of the separate func- 
tion of the judge. The result was that whenever the 
State practitioner came into the Federal courts he was 
confronted with a number of technical and unfamiliar 
rules with which he had to familiarize himself by special 
study before he could feel assured of his ability to 
handle his case properly. 

The purpose of the act of 1934 was to abolish 
technicalities in the Federal practice and to provide a 
practice so simple that any lawyer of ordinary ability 
could handle a case in the Federal courts without dif- 
ficulty and without danger to his client’s rights. Two 
fundamental reforms were made the basis of the 
attempt: First, to abolish the procedural distinction 
between actions at law and suits in equity; second, to 
regulate procedure by simple rules of court. The rules 
adopted by the Supreme Court embodying these 
reforms should not be considered as a new technical 
procedure worked out by the Federal courts for the 
regulation of a peculiar practice. They are the product 
of the best thought of the American Bar and have been 
devised by lawyers from all sections of the country to 
give those courts an ideal code of practice adapted to 
modern conditions. They embody a practice which is 
better and simpler than anything heretofore achieved 
either in this country or in England, and which might 
well be adopted in the interest of expedition and effi- 
ciency in all courts, State as well as Federal. 

The opposition which has arisen to them in some 


quarters is due, I think, to the inherent conservatism 





*Address delivered before the Virginia State Bar Asso- 
ciation on August 6 
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of the professional mind, a conservatism which in the 
time of Oliver Cromwell led the lawyers of the Temple 
to oppose the use of the English language instead of 
“Law French” as the language of the court records. 
One of the remarkable things about the law is that, 
while the substantive law, which deals with the rights 
of individuals in the community, has always kept pretty 
well abreast of the needs of the times, the adjective 
law, which deals with the practice of lawyers in the 
courts, has been woefully backward in its development. 
The reason of this is that the customary procedure 
seems simple to the good lawyer, for the reason that 
anything seems simple to the man who understands it, 
and the good lawyer, therefore, does not realize the 
necessity of change. The man who is not a good lawyer 
does not have a sufficient understanding of the subject 
to propose needed changes, and so nothing is done 
until popular clamor forces reform. As a result of this 
attitude we have seen a large part of the proper busi- 
ness of the courts taken over by lay agencies and 
administrative tribunals, which cannot handle it as well 
as the courts could if they had a procedure in keeping 
with modern conditions. 

The new rules give the Federal courts such a 
procedure. It is free of technicalities and so simple 
that any lawyer of ordinary ability who understands 
any system of procedure can familiarize himself with 
it- sufficiently in a very few hours to handle any ordi- 
nary case. For the handling of unusual situations, as 
to which the lawyer would consult the books in any 
event, it provides a simple handbook of rules of less 
than 100 pages, well indexed, in which he can, in a 
few moments, find the rule applicable. My purpose 
this morning is to point out the ease with which an 
ordinary case can be conducted under these rules. 
I shall not enter into a discussion of technical matters 
which seldom arise; nor shall I discuss the genesis 
of the rules or compare them with other forms of 
practice. Such a discussion would tend to complicate 
matters and lead to the impression that there is dif- 
ficulty where no difficulty in fact exists. I wish to 
point out the broad outlines of the practice and to tell 
you in simple fashion how, in my opinion, an ordinary 
case should be conducted under it. 


Beginning Suit 


The new rules provide for only one form of action 
to be known as a civil action (2). Such action is com- 
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menced by filing a complaint in court (3). The com 
plaint provided by the rules is a very simple matter. 
No knowledge of the technicalities of pleading is re 
quired. It must contain only three things: (a) a 
statement of the grounds of jurisdiction; (b) a short 
and plain statement of plaintiff's claim showing that 
he is entitled to relief; (c) a demand for relief, and 
this demand may be in the alternative and may ask 
relief of several different types (7 and 8). Rule 9 
further simplifies the matter of pleading by specifically 
providing that it shall not be necessary to aver the 
capacity of a party to sue or be sued; that circum 
stances constituting fraud or mistake shail be stated 
with particularity; that malice, intent, knowledge and 
other conditions of mind may be averred generally ; 
that a general allegation of performance of conditions 
precedent is sufficient ; that it is sufficient to aver that 
an official document was issued or an official act was 
done in compliance with law; that in pleading a judg 
ment it is sufficient to aver the judgment without set 
ting forth matter showing jurisdiction to render it; 


and that items of special damage shall be specifically 
stated. 

All pleadings including the complaint must be 
signed by the party or his attorney. They need not 


be verified. The signature of the attorney 1s a cer 
tificate that he has read the pleading, that in his 
opinion there is ground to support it, and that it 1s not 
introduced for delay (11). 

A pertinent matter for consideration in commenc 
ing suit is joinder of causes and parties, and as to 
joinder of causes the rules specifically provide that any 
claims against the opposing party may be joined in 
the complaint and remedies may be asked notwith 
standing that under the prior practice one could hav 
been prosecuted only after the other had been prose 
cuted to a conclusion. Particular provision is made 
for joining a claim for money and for setting aside 
a fraudulent conveyance in one action (18). As to 
joinder of parties, the ordinary rule is that persons 
having a joint interest in the subject of the controversy 
shall be joined. When a person who should join as 
a plaintiff refuses to do so, he may be made a de 
fendant. When persons are not indispensable parties 
the court in its discretion may proceed without making 
them parties if its jurisdiction over them as to either 
service of process or venue can be acquired only by 
their consent or voluntary appearance or if their 
joinder would oust the jurisdiction of the court (19a 
and b). Persons may be joined as parties where right 
to relief is asserted by or against them jointly or 
severally or a common question of law or fact is in 
volved (20). Misjoinder is no ground for dismissal 
(21). The matter is taken care of by liberal rule 
authorizing consolidation and separation for purposes 
of trial (42). 

When the complaint is filed the summons issues 
(4). Service must be made by a marshall or deputy 
marshall or by any person specially appointed by the 
court (4c). Service is made by delivering copy of 
the summons and complaint (4d). The rules contain 
elaborate provisions with respect to service on infants, 
corporations, persons non compos mentis, etc. 


Beginning Defense of Suit 


The defensive pleading is the answer. It must 
be filed within 20 days after service of the summons 
and complaint except in cases against the government, 














where 60 days is allowed (12). The time for filing 
answer may, however, be enlarged by the court (6b). 
The answer must be signed by the defendant or his 
counsel and must state in short and plain terms the 
defense to each claim asserted and must admit or deny 
averments of the complaint. Averments not so denied 
are deemed admitted. Affirmative defenses must be 
specifically pleaded (8b, c and d). Rule 8c sets forth 
the affirmative defenses which it is necessary to plead 
as follows: “Accord and satisfaction, arbitration and 
award, assumption of risk, contributory negligence, 
discharge in bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by fellow servant, 
laches, license, payment, release, res judicata, statute of 
frauds, statute of limitations, waiver, and any other 
matter constituting an avoidance or affirmative 
defense.” 

Demurrers, pleas and exceptions for insufficiency 
of pleadings are abolished (7c) and every defense 
either of law or fact must be asserted in the answer 
except that six defenses specifically named in rule 12b 
>: (1) lack of 
) lack of juris- 


may be presented by motion. They are 
jurisdiction over the subject matter, (2 ] 
diction over the person, (3) improper venue, (4) 
insufficiency of process, (5) insufficiency of service of 
process, (6) failure to state a claim upon which relief 
can be granted. Before answering the defendant may 
move for a bill of particulars which when filed becomes 
a part of the pleadings (12c). 

The next question which the attorney for the 
defendant must consider is the question of asserting 
counter-claims in the answer. The rules require that 
a counter-claim arising out of the same transaction or 
occurrence must be asserted in the answer (13a). The 
answer may set up as a counter-claim any claim against 
the opposite party, although it is not compulsory to 
set it up if it does not arise out of the transaction or 
occurrence that is the subject matter of the opposing 
claim (13b). When a pleader fails to set up a counter- 
claim through oversight, inadvertence or excusable 
neglect, he may by leave of court set it up by amend- 
ment (13f). There is provision that additional parties 
may be brought into the action fe j 
complete relief (13h). 

An interesting and important provision of the 
rules which goes beyond most code provisions as to 
pleading counter-claims is the third party practice pre- 
scribed by rule 14. Under this practice a defendant 
may bring into an action instituted against him a third 
party who is or may be liable to him or to the plaintiff 
for all or part of the plaintiff’s claim against him. Such 
a third party must be brought in by summons and 
complaint and has a right, of course, to fil 


the granting of 


i@ answer 


The Reply to Defendant’s Pleading 


The rules provide that there shall be a complaint 
and an answer and there shall be a reply if the answer 
contains a counterclaim denominated as such. I shall 
not go into detail as to the pleadings where there is a 
cross action or where the third party practice is fol- 
lowed. In the ordinary case of plaintiff and defendant 
it is sufficient to remember that a reply is required 
only when a counter-claim is asserted (7a). The court 
may, however, order a reply to be filed to an answer 
(7a) ; and the practice of ordering a reply would seem 
to be especially appropriate where affirmative defenses 
are asserted. Provision is made also that, where a 
counter-claim is asserted in the answer, the plaintiff 
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may bring in a third party, for the litigation of liability 
under such counter-claim (14b) 
Demand of Jury Trial 
It is to be remembered that the practice prescribed 
by the new rules governs actions formerly triable in 
equity as well as those formerly triable at law. The 
parties to actions legal in character are entitled to a 


jury trial as a matter of right. Actions equitable in 
character are heard before the judge in accordance 
with the former practice. All confusion under the new 


rules is avoided by a provision that the right to jury 
trial is waived unless demanded (38d). It is preserved 
by demanding trial by jury, which is done by serving 
a demand in writing On the opposite party at any time 
after the commencement of the action and not later 
than ten days after the service of the last pleading 
directed to the issue upon which the jury trial is de- 
manded (38b). If one party demands a jury trial on 
only a part of the issues, any other party within ten 
days may demand a jury trial as to the remainder 
(38c). Where jury trial is not demanded, the issues 
are tried by the court, except that the court in its dis- 
cretion may order a trial by a jury of any or all issues 
(39b). In actions not triable of right by a jury, i.e., in 
actions which formerly would have been heard in 
equity, the court may try the case with an advisory 
jury as under the old practice (39c). 


Depositions and Discovery 


The subject of preparing for trial by taking depo- 
sitions or obtaining discovery is covered by rules 26 
to 37, inclusive After jurisdiction has been obtained 
over any defendant or over property which is the 
subject of the action, the testimony of any person, 
whether a party or not, may be taken on leave of court 
by deposition tor the parpose of discovery or for use 
as evidence in the action, or for both purposes. After 
answer has been served the depositions may be taken 
without obtaining leave of court (26a). The witness 
may be examined with relation to any relevant matter 
(26b). Protection against abuse is provided by rule 
30b and d, to the effect that the court may, upon mo- 
tion, make an order that a deposition shall not be taken 
or that it may be taken only at some designated place 
other than stated in the notice, or that it may be taken 
only on written interrogatories, or that certain matters 
shall not be inquired into, or that the scope of the 
examination shall be limited to certain matters, etc. 
The court is also authorized to terminate or limit the 
¢xamination. 

Depositions in the United States may be taken 
before any officer authorized to administer oaths (28a). 
Reasonable notice must be given (30a). When depo- 
sitions are taken in foreign countries they must be 
taken under letters rogatory or before a consul, vice- 
consul, etc. (28b). Depositions taken under the rules 
may be used, first, for contradicting or impeaching the 
testimony of the deponent as a witness; second, where 
the deposition is that of a party or an officer, etc., of a 
corporation, partnership or association, it may be used 
by an adverse party for any purpose; third, when the 
witness is dead or is at a greater distance than one 
hundred miles from the place of trial, and in certain 
other cases specified, it may be used by any party for 
any purpose. If only part of the deposition is offered 
by a party, the adverse party may require him to intro- 
duce all of it which is relevant to the part introduced, 
and any party may introduce other parts (26d). Objec- 





tions as to the admissibility of the testimony may be 
made when the deposition is offered in evidence (26e ). 
Irregularities in the taking of the deposition or in the 
(32). Depositions of parties or witnesses may be taken 
by means of written interrogatories (31). The court 
may order the production of documents or inspection 
of property (34). It may order the physical or mental 
examination of persons (35a). The admission of tacts 
and of the genuineness of documents may be demanded 
and costs and reasonable attorney’s fees may be im 
posed for failure to make such admission (36 and 37 ). 
Refusals to answer or to make disclosure after the court 
order may be punished by attachment for contempt, by 
striking the pleadings, imposing costs and by the entry 
of such other orders as may be just in the prem 


ises (37). 
Other Matters in Advance of Regular Trial 


The new rules contain a number of very impor- 
tant features for expediting the disposition of cases. 
One of the most important of these is rule 16, pro- 
viding for pre-trial procedure. Under this rule the 
court may direct the attorneys for parties to appear 
for a conference to consider simplification of issues, 
amendments of pleadings, possibility of obtaining ad 
missions of fact and of documents, limitation of expert 
witnesses, preliminary references, etc. Upon such con- 
terence the court is to make an order reciting the action 
taken, the amendments allowed, the agreements made. 
etc., and such order when entered controls the sub- 
sequent course of the action unless modified at the 
trial to prevent manifest injustice (16). Default judg- 
ment for failure to answer may be obtained before the 
return are waived unless objection is seasonably made 
clerk where plaintiff’s claim is for a sum certain; in 
other cases before the court (55). Where judgment 
is taken through mistake, inadvertence, surprise or 
excusable neglect, it may be set aside on motion made 
within a reasonable time, but in no case exceeding six 
months after such judgment (60). Summary judg- 
ment may be entered where it is made to appear that 
there is no genuine issue as to any material fact and 
that the moving party is entitled to judgment as a 
matter of law (56). At any time more than ten days 
before trial begins, a party defending against a claim 
may serve upon the adverse party an offer to allow 
judgment to be taken against him as specified in the 
offer with costs then accrued. If the adverse party 
refuses to accept the offer and fails to obtain a more 
favorable judgment, he does not recover costs (68), 
but must himself pay them from the time of the offer. 
Declaratory judgments are provided for under the 
recent statute and the court may order a speedy hear 
ing of a motion for a declaratory judgment and may 
advance it on the calendar. Jury trials may be had in 
an application for declaratory judgments upon demand 
where the matter is one in which a jury trial could 
be had as a matter of right (57). Reference to a 
master is provided for, but it is stated that the refer 
ence shall be the exception and not the rule (53b). In 
actions to be tried by a jury, reference shall be made 
only when the issues are complicated (53b). The re 
port of the master in jury actions is admissible as 
evidence, but, in these actions, he does not report the 
evidence (53e3). In non-jury actions the evidence is 
reported together with the findings of fact and con 
clusions of law and is heard by the court upon objec 
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tions. The court is required to accept the master’s 


. - - , ] ? 
findings oft tact unless clearly erroneous (33e2) 


Trial 


A number of matters affecting the trial of the 
, 


case have been settled by the rules and are worth 
remembering. In the first place, the right of plaintift 


to dismiss his case, at any time before verdict, has 


1 
been modified. The rules provide that the case may 
he dismissed by a stipulation of all the parties at any 
time or may be dismissed by the plaintiff at any time 
before the service of answer; but otherwise it may not 
be dismissed save upon order of court and upon such 
terms and conditions as the court deems proper (41) 
Where plaintiff has previously dismissed in any court 
an action based on or including the same claim, his 


notice of dismissal the second time operates as an 
adjudication on the merits. It is also provided that 
after the plaintiff has completed his presentation of 
evidence, the defendant without waiving the right to 
offer evidence may move for dismissal on the ground 
that plaintiff has shown no right to relief; and a dis 
missal under this motion other than a dismissal for 
lack of jurisdiction or for improper venue operates as 
an adjudication upon the merits (4l1b). The court is 
given the widest sort of discretion in ordering the 
consolidation of cases involving a common question of 
law or fact or in ordering separate trials of any claim, 
cross claim, counter-claim, etc., when deemed to be in 
the interest of justice or in furtherance of con 
venience (42). 

The court may examine jurors itself or may per 
mit their examination by the parties (47a). One or 
two persons to serve as alternate jurors may be im 
paneled at the court’s direction (47b). Parties may 
stipulate that a jury shall consist of less than twelve 
or that the finding of a stated majority may be taken 
as the finding of the jury (48). The court may submit 
special interrogatories to the jury and require a special 
verdict in the form of an answer to such interrogato 
ries, or it may submit special interrogatories along with 
submission of the general issue, and in such case the 
special interrogatories control the answer to the gen 
eral issue (49) 


Testimony is to be taken orally in open court 
(43a). Unwilling or hostile witnesses may be inter 
rogated by leading questions \dverse parties, or 
officers, etc., of the corporation which is an adverss 
party, may be called and interrogated by leading ques 
tions and contradicted and impeached. Adverse par 
ties so called may be cross examined only upon the 
subject matter of the examination in chief (43b) 
Formal exceptions te rulings or orders of court are 
unnecessary, but the objection must show the action 
which it was desired that the court take or the grounds 
of the objection (46). Where evidence is excluded thi 
record should show an offer of proof, which the court 
may require to be made out of the hearing of the jur 
(43c). A motion for directed verdict at the close of 
the evidence of an opponent does not waive the right 
to offer evidence; and such a motion which is not 
granted is not a waiver of trial by jury even though 
all the parties to the action have moved for directed 
verdict. A motion for a directed verdict must state 
the specific grounds therefor (50a). When a motion 
for directed verdict made at the close of the evidence 
is denied, the court is deemed to have submitted the 
action to the jury subject to a determination of the 
questions raised by the motion, and within ten days 








after verdict the party making such motion may mov 
to set aside the verdict and for judgment as thoug] 
such motion had been granted (50b) 

Che rules specifically provide for ljection to 
instructions and for the time of charging the jury 
Objections to instructions must be entered before the 
jury retires to consider its verdict, and such objections 
must state distinctly the matter to which objection is 
made and the grounds of the objection, but opportunity 
must be given by the court for the objection to be 


made out of the hearing of the jury Che instruction 
to the jury, 1. e., the court’s charge, must be givet 
after the arguments are completed (51 

Where the court finds the facts the finding shal 
not be set aside upon appeal unless clearly wrong 


] hyhris 111 ; +. r 


(52), but subject to this rule an appeal in cases wher« 
the findings are made by the judge brings up the facts 


as well as the law. 


Provisional and Final Remedies and Special 
Proceedings 


\rrest, attachment, garnishment, replevin, seques 


tration, 


tc., are governed by State law (64). Pre 


liminary injunctions are issued onl 


m notice l 


adverse parties. Temporary restraining orders issu 
for not more than ten days and expire at the end of 
that time unless renewed, They may be dissolved upon 
two days’ notice (63). Execution follows State prac 
tice. A judgment creditor, however, may examine an 
ither i 


person, including the judgment debt 


accordance with the rules relating to deposition an 
discovery or in accordance with State practice (69) 


Appeals 


Appeals to the Supreme Court of the ( 
States follow the old practice with petition for appeal 
assignment of errors, order allowing appeal, etc. (72) 
Appeals to the Circuit Court of Appeals, however, at 
greatly simplified. The old practice of summons and 
severance is abolished (74). Appeal is taken merely 


by filing notice of appeal with the District Court. This 
notice designates the judgment or part thereof appealed 
from and names the court to which appeal is taker 

The clerk gives the notice to the parti : 
discharge this duty does not affect the appeal (73a 
and b). Bond in the sum of $250.00 must be givet 
for costs, except in the case of pauper appeals and in 
] 


other cases where bond is not required (73c) 


Supersedeas is allowed where appellant desires a sta 
pending appeal. In case of money judgment, bond 


be given in an amount sufficient to covet 





ment, interest, costs and damages, unless the c 
In othe 


sum as shal 


good cause shown fixes a different amount 
cases the supersedeas bond shall be in su l 
cover use and detention of property, damages for dela 
etc. (73d). 

The rules greatly simplify the making of the 
record on appeal. Appellant simply serves on appellee 
a designation of the portions of the record to be con 
tained in the record on appeal. Within ten days ther 
after any other party to the appeal may serve and file 
designation of additional portions (75a). If 
is to be included which was stenographical 
appellant shall file two copies of the reporter’s tran 
script (75b). Testimony designated for inclusion 11 
the transcript may be in question and answer form 
A party may file with his designation a condensed 
narrative statement, but any other party may require 


ey icle nc 


reported, 


(Continued on page 857 














WHAT THE LOCAL AND STATE BAR ASSOCIA- 
TIONS CAN DO TO AID THE AMERICAN 
BAR ASSOCIATION 


The Limited Margins of Time Which the Average lawyer Can Give to Bar Association Work 


Machinery Should Not be Made so Complicated and Time-Consuming that Volunteers Can- 


not Conduct Association Affairs—Two Undetermined Questions as to the House of Delegates 


Association is a Body of Limited Purposes as weil as Resources—Dangers Inherent in Try- 


1 


ing TO tt) 1 


\lany Things and in Expanding Activities Beyond Resources in Income and 


\vailable Time—State and Local Associations Should Let Their Views be Known and Help 


Eliminate Relatively Unimportant Activities 





Need that the Association Concentrate on its 


Major Tasks* 





By Hon. WiLtiAM L. RANsoM 


It is fair t egin appraisal of its functioning 
and to see what the various factors, particularly the 
constituent local and State Bar Associations, could 
contribute to its better functioning This sym- 
posium under the auspices of your Section is very 
timely but it 1 be of no use unless we all face 
facts and speak frat kly. Possibly my recent experi- 
ence as Chair1 n of a State Bar Association Com- 
mittee in this ld may help me to suggest a few 
things for your consideration 

It is often helpful to start with fundamentals 
and to gain perspective Wi should any local or 
State Bar Association aid or assist the American 
Bar Association? Certainly not for the sake of 
the American Bar Association—certainly not for 
the sake of more machinery, motions, committees, 
devices to a to be doing something new and 
something more, all time-consuming. These things 


are of no value for their own sake and we should 
‘ir own sake. The 
only reason ”dy should aid the American 
Jar Association is that the American Bar Associa- 


tion is able 


not pile Pelion on Osa for tl 


useful things for lawyers, for the 


standards of profession as a whole, and for the 


public as a whole The local and State Bar Asso- 
ciations should be willing to do such things as will 
help the Amet Bar Association advance the in- 
terests and the elfare of the public and the pro- 


ressio1 nothin else 


Why Aid the Bar Associations? 


\nd what there to this whole Bar Association 
business? \V1 lo lawyers have anything to do 
with them, and what can lawyers be expected to do 
in and for Bar Associations? Men do not study law for 
the sake of becoming members of Bar Associations 
or for the sake of working and holding office in 

Address at osium under the auspices of the Sec- 
tion of Bar Orga tion Activities, in Cleveland, Ohio, on 
July 26, 1938 
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Chairmai 7 York State Bar Association's Committee to Cooperate With the American Bar Association 
md with th al Bar Associations and Federations , 


HE present structure of the American Bar 
\ssociatio is now been in effect two years. 


former President of the American Bar Association 


ar Associations. They become lawyers for th: 
sake of practiicing law, in private practice or in 
public office; but they have usually some margin 
of time which they can devote collectively to the 
interests of their profession and to the interests of 
the public as affected by their profession. That 
is where bar organizations come in; the margins of 
time which can be given to them by such adult 
lawyers as should be encouraged to give them time 
at all, are necessarily limited and are often meager. 
The adult lawyer whose work for Bar Associations 
is worth much of anything necessarily takes the 
time from his leisure, his recreation, his rest, or 
even his family. I remember that when I first came 
to the Bar, a lawyer who gave time to Bar Associa- 
tion work was thought to be perhaps “a little 
queer”; at least it was suspected that he was not 
as busy as he would wish to be, with work for 
clients. That point of view is rarely encountered 
now, but it remains true that Bar Association work 
generally means giving up time which would other 
wise go to other things. The Junior Bar Confer- 
ence has actually brought a great asset in that 
highly competent and clear-headed younger men 
have actual margins of time as well as the will 
to do. 

In this whole Bar Association business, it is 
dangerous to forget or fail at any time to heed 
the fact that we are volunteers, not professionals ; 
that we all have other things to do beside Bar 
Association work: and that the objectives of ou 
organizations are harmed and held back, not aided 
or advanced, if we make our activities so numerous 
incessant and intensive, and our machinery of or 
ganization so complex and time-consuming, that 
only “professionals” can conduct them and_ the 
average practicing lawyer cannot afford to give 
the necessary time and to be away from his office 
so often and so much. Membership in Bar Asso 
ciations at all is voluntary and optional, not inclu- 
sive or compulsory, and seems likely to remain so 
in more than a half of the States; membership in 
the American Bar Association will necessarily re 
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main voluntary and will be recruited only if the 
Association’s work appeals to lawyers and does not 
make undue demands on the limited time they can 
volunteer for good causes. 

The time may come, perhaps has come, when 
some functions of the organized Bar need to be 
better staffed, with full-time aids; but we shall lose 
something which is vital and valuable if we permit 
the pressure for expansion and multiplication of 
activities to transform our Bar Associations into 
institutions which practicing lawyers cannot lead, 
supervise and conduct on a volunteer basis within 
available limits of time. More quickly than any- 
thing else such a development would destroy the 
democracy and the representative character of Bar 
Association work and policies because only a few 
could take full part in them. 

After all, the American Bar Association is a 
body of limited and rather definite purposes and 
powers. It was not formed or chartered to re-make 
the body politic, still less the economic structure of 
society. It has no roving commission for the 
advocacy of whatever views a majority of its mem- 
bers may have as citizens, on public questions gener- 
ally. Its purposes and powers are related to the 
administration of justice and to Courts, lawyers, 
and the law, in the respects for which lawyers have 
responsibility as lawyers. Particularly is the Amer- 
ican Bar Association the meeting place and the 
instrumentality of lawyers of all political and re- 
ligious faiths, stations in life, economic and social 
philosophies—there is room and place and work 
for all and for deference by all to the consensus oi 
opinion, the ascertained majority view, on questions 
within its chartered objectives. It is not concerned 
with political controversies, with the interests of 
clients, or with the furtherance of class or partisan 
or sectional divisions. In Association matters, its 
members do not act as counsel for clients or in 
behalf of any views which may be held by some 
of their clients. The interests of the public and the 
profession are put and kept in first place. The 
Association is successful, and renders vast public 
service when it strikes great blows for fundamental 
institutions and for major human concerns in the 
field of law. It usually gets into trouble, I think, 
when it takes up a multitude of minor and divisive 
matters, on which no consensus of the opinion of 
lawyers as lawyers has been formed and can be 
ascertained. 


Two Undetermined Questions 


At the present time, and at least in the imme 
diate future, it seems to me that there are two 
important and as yet undetermined questions as to 
the future of the American Bar Association—indeed, 
of all Bar Associations in the United States. The first 
is as to whether or not the House of Delegates can be 
made and kept a representative and effective policy 
determining body in behalf of the legal profession, a 
true forum in and through which the best opinion of 
the profession can be developed and registered through 
unfettered deliberation as well as debate, or whether 
th Association will drift back into control and operation 
by a relatively small group in behalf of the views of a 
relatively small part of the members of the profession 
of law. Already it is proposed and sought to compli- 
cate and weaken the situation by creating a new and 
second delegate body in the Association before we can 








be sure that the existing House of Delegates will per 
manently fulfill its high purposes. Already the pressure 
and planning for a restoration of the old type of small- 
group control have come into the open and will, | 
think, be increasingly manifest. For one, it seems to 
me that unless the House of Delegates can be made 
and kept the means of a broadly representative govern 
ment of the Association, a body whose membership 
and deliberations alike give weight to its decisions, the 
Association would do well to return to the old aris 
tocracy of selective leadership, if it can be found. But 
the renewed effort to undermine the House of Dele 
gates in favor of control by a smaller body should not 
succeed by default—the issue deserves discussion and 
decision on its merits. 


Selection of Activities Has Become Essential 


The second undetermined question is whether the 
policies of the House and the Association, the selection 
of the matters which shall be emphasized and stressed 
by the American Bar Association, are to come from 
the local and State Bar Associations, and from the 
rank and file of Bar Association members, up to the 
American Bar Association, or are to come from the 
American Bar Association down to the local and State 
\ssociations and be handed to them and in a sense 
imposed on them. Are our leadership and our policies 
to come from the rank and file of the profession, or be 
handed down to them, from the top Association ? 

Undoubtedly thus far and at present, it seems to 
me, the process at work has been and is one of rathe1 
hectic and at times almost frantic efforts, on the part 
of various agencies of the American Bar Association. 
to devise and bring forward all sorts of things to rec 
ommend to and urge upon the local and State Bar 
Associations; and there has been great mudtiplication 
and sub-dividing of activities here, with little or no 
sorting out and selection and process of elimination, to 
meet local needs and wishes. The question seems to 
he how many different things can be thought of and 
urged, rather than what particular measures may most 
expediently and effectively be selected and stressed and 
actually advanced, at the particular time 

For my own part, I have earnestly hoped—and 
hope still—for the opposite process [I would like to 
see the views, policies, and activities of the American 
Sar Association determined, controlled and_ selected 
chiefly by the State and local Associations and by the 
lawyers of the country, rather than by any few at the 
top, however wise and conspicuous and disinterested 
the few may be. The House of Delegates federates 
local and State Bar Associations, together with the 
representatives chosen by American Bar Association 
members balloting by State units. In Bar Associations 
as in government, policies handed down and imposed 
from the top destroy the vitality of the federal structure 
The federation can be no stronger, more representative. 
r more effective, than the local and State Bar Asso 
ciations which it federates. Those organizations will. 
[ think, have an enhanced effectiveness if the leader- 
ship and policies of the American Bar Association have 
dlemocratic origins in the States and localities 


What the Local and State Associations Can Do 


What can the State and local Associations do to 
aid and uphold the American Bar Association and the 
House of Delegates? Your Chairman poses that ques 
tion—I respectfully suggest for consideration : 

(1) State and eligible local Associations should 
send their ablest and most representative men as dele- 
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gates to the House of Delegates. The wisdom, 
authority and leadership of the House’s deliberations 
and decisions will depend on its personnel. The best 
in the profession is none too good for that body. Con- 
tests for election to that notable senate of the profes- 
sion of law are healthy and should be encouraged. 


2) The manner of choosing the delegates is also 
important and worthy of attention. State and local 
Associations would do well, I think, to choose their 
delegates in an open and thoroughly democratic way, 
so that the lawyers generally will regard the delegates 
chosen as their own choice, fairly representative of 
their views and wishes. Should the State and local 
Associations long be less democratic than the American 
Bar Association in the manner of choosing their dele- 
gates? J recognize that one of the factors contributing 
greatly to the thoroughly representative character of 
the House of Delegates is the diversity of the manner 
in which its members are chosen—many methods, fewer 
than one-third by any one method. Without sacrifice 
of wholesome diversity the principle of open and rep- 
resentative choice can be furthered. 

(3) Local Associations and State Associations, 
wherever they are still on a voluntary, non-inclusive 
basis, ought to be made and kept as representative and 
inclusive as practicable, so as to command the right to 
speak for the profession and to be influential in behalf 
of the public in the States and localities. Thoroughly 
representative and effective State and local Bar Associ- 
ations do much by their very existence to aid and fortify 
the American Bar Association. 


Necessary to Pick and Choose Wisely 


(4) Perhaps above all, for the purpose of em- 
phasis in the deliberations of your Section, I suggest 
for consideration that the local and State Associations 
and their members should crystallize and declare their 
views, their preferences, as to the matters with which 
the American Bar Association is dealing, and should 
let their delegates and the leadership of the American 
Bar Association know definitely and emphatically just 
what things the States and localities wish the American 
Bar Association to take up and do and what things 
they wish their National Association not to do, but 
to leave alone. Frank expression, even criticism, will 
be wholesome and helpful. 

The time seems to me to be clearly at hand when 
selection among the myriad possible activities is the 
essential of sound procedure. Processes of addition 
and multiplication and sub-division cannot go on for- 
ever, without practical limit. Some pruning out and 
elimination are periodically necessary, as well as con- 
stant selection for primary emphasis. Thus far we 
have shown a propensity to create and add to Sections 
and Committees in profusion, but rarely a disposition 
and ability to end them when they cease to serve useful 
purposes or the conditions which called specially for 
their creation have ended. 

The American Bar Association was not intended 
to be, and cannot undertake to be, the pooh-bah of the 
legal profession; it must sort out and concentrate on 
the things it can do well and really needs to do. I 
would like to see this selection determined largely bv 
the views and preferences of the State and local Asso- 
ciations. 

I recall that during the days when the present 
Constitution and By-laws of the Association were being 
drafted, the late and lamented Newton D. Baker was 
a member of the Committee in Charge. He was at the 
least very doubtful. if not in downright opposition, as 











to the continual dividing and subdividing of Association 
activities into ever small cubicles and compartments. 
He feared that the essential unity of the science of 
law, as well as of the profession of law, would be lost 
by this splitting-up, and that the Association would 
be deprived of its ability to select the right subjects 
and place the right emphasis at the right time. It was 
to reflect his philosophy, and if possible to put up some 
warning against the tendencies which he saw at work 
and believed to be centrifugal and dangerous, that 
Article IX, Section 1, of the Constitution of the Asso- 
ciation, was drafted to provide as to “purpose of Sec- 
tions” : 

“The work of the Association and Sections shall 

be at all times in furtherance of the unity of the Law 
as a science and in the interest of the profession and 
the performance of its public obligations. Consistently 
therewith, there shall be the following Sections for 
carrying forward the work of the Association :” 
It is to be hoped that the influence and authority of 
the State and local Associations will be exerted to 
restore a unifying trend and to give effect to this con- 
cept of the organic law of the Association. 


Limits of Resources Must Be Heeded 


Our Sections and Committees cannot go on ad lib. 
suggesting, recommending, insisting that the American 
Bar Association shall undertake to do and _ finance 
practically everything which anyone can think of and 
put to paper. Our Association is a body of limited 
resources as well as purposes. American lawyers pay 
many, many times as much money per year to law 
lists as they do to their Bar Associations. There is 
always great danger in uncharted expansion, spreading 
too thin. It has become necessary, I think, to begin 
to pick and choose wisely and to eliminate firmly in 
order to keep within the limits imposed by our 
resources in money and volunteer man-power. In 
undertaking to do a little about almost everything, 
there is a danger that we shall not be able to continue 
to do even a few things well. 

New recommendations for new or expanded or dup- 
licated activities requiring more money are incessantly 
urged. The new activities recommended and urged by 
Sections and Committees at a single annual meeting 
would, if approved and initiated, take several times 
the total annual income of our Association, if all exist- 
ing activities were abandoned. A single recommen- 
dation by one Committee of one Section—this one, in 
fact—would take for competent and adequate carrying 
out a larger sum than the total income of the whole 
Association. Committees and Sections are spurred to 
think of and suggest new and different things to do, 
in order to justify their continued existence; but all 
of these things cost money. 

Some one will haverto say “no” to many projects, 
select some things to go forward, some to be held in 
abeyance, and some to be abandoned. The local and 
State Associations should advise on this selection; | 
wish they could dictate it outright. I have a feeling 
that many of our activities in the American Bar Asso- 
ciation get pretty far away from what the average 
lawyer needs and is thinking about. 


Subdivision Means Scatteration 


We have divided and subdivided our annual meet- 
ings into almost countless cubicles—sessions of Com- 
mittees, clinics, forums, institutes, Sections, confer- 
ences, and what not, with sessions of a lot of affiliated 
(Continued on page 854) 
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spread alarm where great advances have been made— 
whether those advances were in medicine, in engineer- 
ing, in finance, in sociology, or in government. There 


was no exception here. And in this case, alleged dis- 
aster and misunderstanding have been pronounced be- 
cause a catch phrase has obscured the issues. The 


characterization in the heat of battle of that part of 
Section 11 which calls for corporate simplification and 
geographical integration as a ‘“‘death sentence” has done 
inconceivable harm. Publicity-wise it was clever ; prac- 
tically it was very damaging. It cast the shadow of a 
hangman’s noose on a purpose and program that are 
constructive and beneficial. It is my hope that I can 
today aid in dispelling this ominous shadow. Facts, 
I think, will do it. Y have a deep faith in the power 
of facts. I have confidence that a problem well under- 
stood is half solved. Once having understood a prob- 
lem, the public utility industry and we can and will 
devote our joint resources and intelligence to a solu- 
tion. 

There has been substantially no opposition to the 
provisions of Section 11(b)(2), which call for the 
simplification of complex corporate structures and the 


equitable distribution of voting power. Attack has 
centered on the requirements of Section 11 (b) (1). 
This section provides that it is the duty of the Com- 
mission, as soon as practicable after January 1, 1938, 


after notice and opportunity for hearing, to require 
each registered holding company to limit its operations 
to a single integrated public utility system and to such 
other businesses as are reasonably incidental or eco- 
nomically necessary or appropriate thereto. By defi- 
nition an integrated public utility system means a sys- 
tem whose utility assets are physically interconnected, 
or capable of physical interconnection and which under 
normal conditions may be economically operated as a 
single interconnected and coordinated system, confined 
in its operation to a single area or region, in one or 
more states, not so large as to impair (considering the 
state of the art and the area or region affected) advan- 
tages or localized management, efficient operation, or 
the effectiveness of regulation. The Commission is 
empowered, however, to permit a holding company to 
continue to control one or more additional integrated 
systems if they are located in one state, or in adjoining 
states, or in a contiguous foreign country; if each such 
additional system cannot be operated as an independent 
system without the loss of substantial economies; and 
if the whole aggregation is compatible with the advan- 
tages of localized management, etc. 

In so far as these provisions call for geographical 
integration of operating companies, they are entirely in 
tune with what has been a trend for many years. That 
trend has been evidenced not only by the extent to 
which operating companies have expanded but also 
by their mergers and consolidations in various regions. 
That policy of the statute is not new to the industry ; its 
leaders have seen for some time its many virtues. Im- 
provements in business organization and technological 
advances within the industry have demonstrated the 
economies and efficiency of unified operating territories. 
They have shown the value of integration based upon 
a sound rationalization of the industry within areas not 
so large as to lose local character, but not so small as 
to prevent the realization of « agineering progress. The 
most casual familiarity with the utility industry as a 
whole will reveal that these economies frequently have 
been sacrificed. In large part, they were neglected in 
the scramble by rival holding companies to acquire local 





operating utilities. I need not remind lawyers of the 
recklessness with which this was done in those halcyon 
days. This business of buying properties helter-skel- 
ter resulted in highly undesirable operating conditions. 
Operating units owned by rival holding companies cut 
across territories in the fashion of a crazy-quilt, with 
the result that the power requirements of many areas 
were not planned or served in an efficient manner. 

For example, an area in a Middle Western state 
ideally suited to the operation of a single system, or at 
the most two systems, is actually served by a half dozen 
operating companies controlled by as many holding 
companies. Waste results; power costs are unneces- 
sarily high; returns to investors are affected; and the 
stability and efficiency of each of the operating units 
are unnecessarily diminished. Let me give one simple 
illustration. One of these companies recently built a 
new generating plant to provide for a load of less than 
10,000 kilowatts. It was located somewhat less than 
25 miles from a large efficient plant of a neighboring 
company which had ample capacity to supply this load. 
In all probability, if these companies were integrated, 
duplication would not have been needed. 

Such apparently uneconomic developments often 
flow from the strategy of immediate expediency, nur- 
tured by individual system rivalries. I can understand 
the cause of these situations without condoning their in- 
definite continuance. In so far as the Public Utility 
Holding Company Act calls for, or will result in, ra- 
tional integration, it will substantially eliminate these 
forces of disharmony. 

An executive in the electric light and power indus- 
try recently stated to me the advantages which his 
system had derived for both its investors and its con- 
sumers from an integration of operating companies. 
He summarized these as follows: 

1. It makes possible the substitution of one or 
more large generating stations for numerous small 
units, and thus introduces economies in production, 
while at the same time increasing capacity and insuring 
adequacy of supply. 

2. Where territories have been integrated it is 
often possible to dovetail steam generation with hydro- 
electric generation, making the most economical use of 
each source. 

3. Integration permits planned transmission fa 
cilities in a manner which obviates frequent and costly 
rearrangements of lines. 

4. Where operating territories are integrated, it 
is possible to develop greater uniformity in rates and 
rate structures, to introduce on a wider and more effec- 
tive scale promotional activities, and to encourage wider 
and more diversified use of power. 

5. Under integrated operation many duplicate 
services and overlapping departments are eliminated. 

6. If the territory of a system is integrated, there 
is a natural tendency toward simplification of corpo- 
rate structures within the system, through consolida- 
tions and mergers, with consequent economies in cor 
porate reports, taxes, accounting supervision and the 
like. 

7. A sound integration of operating territories 
promotes sound financing of the enterprise. 

3ut it is not geographical integration per se with 
which the Act is concerned. The Act is not aimed at 
operating companies as such. In terms of geographical 
integration it has no impact on isolated operating com- 
panies. The fulcrum of Section 11 is the holding com- 
pany. It is through the holding company (and only 
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through it) that the Act attempts to exert leverage on 
this problem of geographical integration. To put it 
simply: isolated and independent operating companies 
remain unaffected by Section 11'; a holding company 
must be confined (with few exceptions) to a single 
integrated public utility system. Theoretically then 
only a part of the private utility problem is touched by 
Section 11. Actually it has a pervasive effect on most 
of the industry in view of the dominance of the position 
of holding companies. 

The policy of the Act in restricting holding com 
panies to single integrated systems is not difficult to 
divine. In the first place, it reflects the desire to di- 
minish concentration of control in the electric and gas 
ut lity industries. In the second place (and as a corol- 
laiy of the first) it is designed to promote the forma- 
tion of strong regional or local operating systems—rid 
of absentee management and remote financial control. 
On this matter the National Power Policy Commit 
tee las said: 

“Numerous studies have already shown, and the report 
of the Federal Trade Commission further demonstrates, 
that the concentration of control in the electric and gas 
industries through the device of the holding company has 
assumed tremendous proportions. While the distribution 
of gas or electricity in any given community is tolerated 
as a ‘natural monopoly’ to avoid local duplication of plants, 
there is no justification for an extension of that idea of 
local monopoly to embrace the common control by a few 
powerful interests, of utility plants scattered over many 
states and totally unconnected in operation. Such intensi- 
fication of economic power beyond the point of proved 
economies not only is susceptible of grave abuse but is a 
form of private socialism inimical to the functioning of 
democratic institutions and the welfare of a free people.” 

The fact is that the electric and gas utility indus- 
tries have become essentially local monopolies by virtue 
of their economic characteristic: yet many of the large 
holding company systems have succeeded in expanding 
their financial and economic control far beyond any 
reasonable limits. In Section 11, Congress has ruled 
that the financial and economic power of the utility 
holding company must conform, roughly speaking, to 
the economic area of the regional or local operating 
monopoly. Section 11 places a natural limitation upon 
concentration of control, for as different systems map 
out their single integrated service areas and in the pro- 
cess acquire the scattered properties of other systems, 
each system’s boundaries impose a limit upon the future 
expansion of its neighbors. In contrast, when a hold- 
ing company system could pick up properties any- 
where and such properties did not have to be geograph- 
ically related, there was no effective limitation upon 
the size of a holding company system or the number 
of units which it might control. 

The philosophy is that while our technological ad- 
vances have created economic principalities in| many 
spheres of national activity, the size and power of 
these principalities must correspond with the economic 
or social facts. No man or group of men should be 
permitted to expand this financial and economic control 
beyond limits justified by those facts. In the electric 
and gas industries, as in some others, a situation which 
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logically arose because of certain inherent operating 
characteristics was pushed far beyond its logic. The 
local units of the electric and gas industries have been 
referred to by some as “natural monopolies” and they 
have been given peculiar legal status because of the 
characteristics which led to this designation. This 
may have been wholesome and desirable; but, if so, 
one of the factors which made it such was the essen 
tially local characteristic of these industries. 

Now, one of the consequences of this status was 
some stabilization of rate of return for these industries. 
But this stabilized return made these industries pecu 
liarly attractive to those who had a lust for power and 
profit. These persons collected more and ever more 
electric and gas companies and properties and com- 
bined them into huge holding company systems. The 
result was not merely absentee ownership, but absentee 
management and remote control. An essentially local 
industry was managed from a far distant metropolis. 
It was run not merely to serve the local consumers 
and the people who had invested their money in that 
company, but as part of a huge empire. It was, so to 
speak, a member of a scattered family with the con- 
trolling grandparent dwelling in distant parts. The 
local or regional unit lived not for itself, but for all of 
its kin. If money were needed in any part of the hold- 
ing company's system, a local company was subject to 
raids of one sort or another to produce that money to 
support the ailing members. In many instances its 
officers and employees were used to sell securities of 
its remote parent or of one of its remote brothers. Its 
good will was dependent not upon the local life of which 
it was essentially a part, but upon the fortunes of 
dozens of remote brothers or second cousins and the 
vagaries and humors of several degrees of parents. 

In Section 11 of the Holding Company Act, Con- 
gress has recognized not merely that reorganization 
of the electric and gas utility industries on a regional 
basis is necessary in order to promote their health, but 
also that the huge scattered empires must be broken 
up into regional systems in order to prevent the de- 
struction of the utility industry itself. This is the 
philosophy of the statute. And [, like all others who 
believe in keeping business at home, think this philoso- 
phy is sound. And there is strong support for it in 
the industry itself. An executive of a holding company 
system soon to be revamped under the Act this 
to me recently, with reference to Section 11: 


said 


“Integration of generation, of natural trade areas, and 
diversity factors are a very sound background upon which 
to reset the operating companies of the nation. The elec- 
tric power industry has only one reason for existence and 
that is to render dependable service as cheaply as possible. 
To do this the capital invested must have reasonable cer- 
tainty of return. The corporate form that it takes should 
be simple and understandable and workable. The manage- 
ment should be as close as possible to the territory served.” 

And the staff of the New England Power Associa 
tion recently laid on my desk an interesting analysis 
and justification, from an operating and engineering 
point of view, of the philosophy of Section 11. Their 
paper said in part: 

“The development of the electric power industry in 
the United States has brought about the existence of four 
broad classes of electric utility units. One is the small 
and constantly decreasing number of isolated local units, 
isolated as to electric connection with their neighbors and 
local in their management. Another is the group in which 
the units are under common management but which are 
not physically connected each to the other. The third class 
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comprises those units which are physically interconnected 
but are under separate management. Finally there is the 
integrated unit, or system consisting of completely intra- 
connected units, located in a single area and whose develop- 
ment and operation are coordinated through common 
control but which, on account of state laws and local 
conditions, cannot be combined or consolidated into a 
single corporate entity. 

“The benefits which accrue from group management 
have for many years been widely discussed. Similarly the 
economies resulting from interconnection are so_ well 
appreciated that further explanation of them is unneces- 
sary. The integrated system receives more completely the 
benefits arising from group management and interconnec- 
tion and in addition enjoys certain advantages not avail- 
able through either alone and is free from many of the 
weaknesses inherent in each 

“The proper limitation to the area served by an inte- 
grated system, while difficult to establish, is very real. It 
is determined generally by the availability of suitable mar- 
kets, and sites for major hydro or steam developments, all 
within economical transmission distances of each other. 
The major part of the load should be located within the 


outer boundaries of these sites, such remaining load as lies 
beyond this outer boundary must be located within 
economic transmission distance of it. These economical 


transmission distances generally depend upon the size of 
the load or of the sources of power. For average condi- 
tions the area served by a single integrated system would 
probably extend over not more than a few hundred miles, 
but under special circumstances it might be economical to 
go much further in order to obtain a proper balance of fuel 
and hydro generating capacity to supply the base and peak 
loads. Such a balance having been established, the oper- 
ating advantages due to further extension become less 
important 


“In general, however, though the technically practical 
extent of the interconnection may be considerable, other 
considerations operate to limit integration to something 


like the radius mentioned. Benefits accrue from inte- 
grating the power facilities on a reasonably broad scale but 
unlimited extension serves no useful purpose. 

* * 

“We have stated that geographical limits of successful 
integration are usually smaller than the technical limits 
of practical interconnection. Our discussion of the bene- 
fits which are unique to the integrated system makes these 
additional limits more clear even if we cannot measure 
them in miles \ll the benefits we have discussed stem 
from a single root: the close contact which gives a vital 
knowledge and appreciation by the central service organi- 
zation of the conditions peculiar to the area within which 
the system operates 

“So long as additional area can be included without 
decreasing that knowledge and appreciation, integration 
has not reached its most effective extent. Thus we see 
that in regions of large homogeneous area whose sections 
are quickly and easily reached, integration can be ex- 
tended over a broad territory When due to distance, 
natural barriers, and absence of quick and certain com- 
munication, that local intimacy with conditions diminishes, 
the most effective size has been passed. Then the design 
forces become consulting engineers for the units of the 
system. The operating staff becomes a central bureau 
supervising in only a general way the local forces by whom 
the decisions resulting in the day-to-day economy of the 
system are determined. The central maintenance organi- 
zation loses the intimate character of a family physician 
and becomes merely a consulting specialist. The manage- 
ment becomes an absentee landlord in place of a resident 
supervisor. The whole system becomes unwieldy and the 
far-reaching advantages of integration vanish.” 

The combination of these philosophical and prac- 
tical considerations gives Section 11 of the Act an 
extremely firm foundation. Aside from the way in 





which extremists think the Act might be administered, 
do any sound objections to Section 11 remain? 

A committee of executives of disintegrated parts 
of the industry has urged that “the principle of di 
versity of investment, represented by both geographic 
location of operating properties and character of busi- 
ness served by them, is a very important factor in the 
raising of additional capital and that such principle 
should be preserved in the public interest.” 

Let me re-state what I think is meant by this 
statement. It is important, it is contended, in order 
that holding companies may attract new capital, that 
they should have control over properties which are 
more scattered geographically than is permitted under 
the restrictions with respect to integrated systems im- 
posed by Section 11. Freedom from these geographic 
restrictions, it is argued, will permit the operating com- 
panies of the system to serve different types of cus- 
tomers and different economic areas and thereby to 
lessen the tendency of the revenues of the system to 
rise and fall with the business cycle. Because of this, 
it is argued that investments in the securities of a di- 
versified system are more stable and secure and hence 
more attractive to capital. 

But, in my opinion, facts, history and reason, bear 
witness against the theory that mere diversification 
(that is to say, mere scatteration of properties and in- 
vestments) has promoted stability or security of earn- 
ings. As to facts, we have collected figures showing 
comparatively the results obtained by various scattered, 
conventional holding company systems and by various 
integrated, regional companies and systems over a 
period of years. A fairly comprehensive study was 
made of one typically scattered or “diversified” sys- 
tem (American Power and Light Co.), one integrated 
electric utility system (American Water Works and 
Electric Co., Inc.) and one large integrated com- 
pany (Pacific Gas & Electric Co.). A study was also 
made of a few types of data with respect to eight scat- 
tered, non-integrated systems* and ten integrated com- 
panies and systems.‘ In all, the book value of the 
assets of the companies and systems covered is about 
60 per cent of the asset of the entire industry. 

It should be noted that this was a mere statistical 
sample, subject to a more comprehensive survey. | 
also want to make clear that I realize that the utility 
industry is affected by an almost infinite number of 
human and economic factors which are difficult, if not 
impossible, to evaluate in terms of comparable statis- 
tical data. Yet these statistics do furnish some criteria 
for judgment. It is impossible for me in this paper to 
give you the detailed results of the study. But there 
was an amazing uniformity of results. Let me give 
you a few samples. 

We took the gross operating revenues of eight 
scattered, “diversified” systems and of ten integrated, 
regional companies or systems for the years 1929 to 
1934, inclusive. We ascertained the highest annual 

3. These eight companies were: American Gas & Elec 
tric Company; American Power & Light Company ; Common- 
wealth & Southern Corporation; Engineers Public Service 
Company; National Power & Light Company; The North 
American Company; United Gas Improvement Company ; and 
United Light and Power Company. 

$+. These ten companies were: Boston Edison Company ; 
Commonwealth Edison Company: Consolidated Edison Com- 
pany; Detroit Edison Company; Pacific Gas & Electric Com- 
pany; Public Service Company of New Jersey; Public Service 
Company of Northern Illinois; Niagara Hudson Power Cor- 
poration; Southern California Edison Company; and Consoli- 
dated Gas Electric Light & Power Co. of Baltimore. 
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“liversifed” systems showed a decline of more than 
15% The six showing such decline revealed a drop 


] 
l¢ 
16.9%, 18%, 21%, 21.3%, and 25.9% re- 


Certainly, it 


of 15.9% 
urged in the face 
in and of itself, 
or has prevented 


spectively cannot be 
of these figures, that diversification, 
has promoted stability of earnings 
hard times from cutting the heart out of the income 
of a diversified public utility system 
you more figures leading to 
This time I shall take my figures 
“diversi 
fied’”’ system, one integrated s) and one large in- 
tegrated company. The “diversified” electric utility 
system (American and Light Co.)* is itself a 
subsidiary of largest holding companies 
(Electric Bond & It operates in Texas, 


let me cite to some 
the same conclusion 
‘rom our more comprehensive 


study of one 


system 


Powet 
our 
Share Co ) 


one of 


Kansas. Florida. Iowa, Nebraska, Minnesota, Mon- 
tana, Washington, Oregon and Arizona. It serves 
large cities, small towns and rural areas. It serves 


industrial and farming regions. The integrated electric 
utility system (American Water Works and Electric 
Co.)* operates in West Virginia, Virginia, Maryland, 
Pennsylvania and Ohio compact territory. It 
serves industrial and agricultural areas, cities, towns 
and rural consumers. The integrated operating com 
pany (Pacific Gas and Electric Co.) operates on the 
Pacific Coast and well-diversified 
compact area, with a balanced urban and rural domes- 
tic, commercial and industrial load. We studied the 
electric operating revenues of each of these for 1930, 
1933 and 1936. Both of the integrated systems were 
better able to stand the adversities of fortune between 
1930 and 1933 than the “diversified” system; and both 
responded better to the upturn reflected in 1936 reve- 
nues of electric operations. Here are the figures: 

We took the vear 1930 as our base of 100 for each 
company. In 1933, the electric operating revenues of 
the “diversified’”’ system declined to 82.1% 
the integrated system dropped to 86.3% ; those of the 
integrated company, only to 92.3%. Similarly, when 
1936 brought an upturn in the electric revenues, those 
of the “diversified” system rose only to 103.3%, while 
the integrated system showed a 112.1%, and 
the integrated company to 104.1% 

These figures indicate that the 
were less vulnerable to business depression than the 
scattered or diversified system, in terms of revenue from 


a fairly 


likewise serves a 


those of 


rise to 


integrated systems 





5. American Power & Light Company; Central Arizona 
Light & Power Company; Florida Power and Light Company ; 
Kansas Gas & Electric Company; Minnesota Power and Light 


Company; Montana Power Company; Nebraska Power Com- 
pany; Northwestern Electric Company Pacific Power and 
Light Company; Texas Electric Service Company; Texas 
Power and Light Company; Washington Water Power Com 


pany. 

6. American Water Works and Electric Company, Incor- 
porated; West Penn Power Company; Potomac Edison Com- 
pany; Monongahela West Penn Public Service Company. 

7. The figures which I have cited for Pacific Gas & Elec- 
tric Company are the consolidated figures published by Moody’s 
Manual. They have been adjusted by Moody to reflect acqui- 
sitions and mergers during the period and are therefore com 
parable. 





sales of electricity. The same is true with respect to 
breakdowns of this revenue. Revenues from residen- 
tial customers, from small light and power customers 
and from light and power customers—each 
showed the same type of behavior. With respect to 
each, the record of the integrated system shows that 
there has been more resistance to the down-swing of 
the business cycle and greater response to its upswing 
than was true of the “diversified” system. 
From the point of view of the investor, 
the result? The “diversified” system earned its fixed 
charges and preferred dividends 1.28 times in 1930; 
it did not cover them in 1933, earning only 84% of 
fixed charges and preferred dividend requirements, 
and earned them only 1.02 times in 1936. On the 
other hand, both integrated systems earned more than 
fixed charges and preferred requirements in all three 
years. The integrated system covered them 1.32 times 
in 1930; 1.13 times in 1933; and 1.21 1936. 
The large, integrated operating company covered them 
1.88, 1.45 and 1.77 times in each respectively. 
Taking the eight “diversified” systems and the ten 


large 


what 


Was 


times in 
year, 


integrated companies, which I have already mentioned, 
we computed the decline in earnings available for com- 
mon stocks, between the highest annual figure and the 
lowest, during the period 1929 to 1934, inclusive. The 
“diversified” systems’ earnings available for common 
stocks dropped 72.4%; while the earnings of the inte- 
grated companies showed a decline of only 52.3%. 
It is doubtless true that in some of these diversified 
systems a high degree of recklessness characterized 
financial practices with the result, among other things, 
that they were overcapitalized and had top-heavy capi- 
tal structures. Such factors doubtless contributed to a 
degree to the volatile nature of the latter statistics. 
But they cannot tell the whole story. And further- 
more, is it a mere coincidence that the recent parade 
of receiverships and reorganizations was made up es- 
sentially of these diversified systems? To mention only 
a few which come to mind: American Gas & Power 
Company; Arkansas-Missouri Power Corporation; 
Central Public Utility Corporation; Commonwealth 
Light & Power Company; Inland Power and Light 
Corporation; The Middle West Corporation; Midland 
Utilities Company; Peoples Light & Power Company ; 
Standard Gas & Electric Company; United Telephone 
& Electric Company; Utilities Power & Light Corpo- 
ration. Which of these companies was developed as 
an integrated system in accordance with the standards 
of Section 11? Is it merely a coincidence that dis 
regard of such sound standards has resulted so often 
in financial disaster ? 

Now these figures speak for themselves. At the 
least they are a red light to those who that 
diversification of public utility systems is necessary 
or desirable. They cast grave doubts on the validity 
of the contention that diversificaton, as contrasted to 
geographical integration, has meant stability of earn- 
ings and increased safety of investment. On the con- 
indicate that in f and truth diversifica- 


argue 


trary, they Tact 


tion—that is to say mere scatteration—has meant in- 
creased sensitivity to downward spirals and_ less 
response to upturns of the business cycle. I do not 


claim greater probative value for these figures than they 
deserve from the most cautious point of view. Some 
may say that too few companies were included ; that the 
integrated and diversified companies included in the 
figures are not truly comparable because of differences 
in the areas served, the character of their business, and 
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so on; and that the more favorable record of the inte- 
grated companies may be accounted for by factors of 
various sorts, too numerous to mention, I recognize the 
possible justification of such criticism. I do not claim 
that these figures alone show that an integrated system 
is more stable or more profitable than a “diversified” 
system. But I do assert that they demonstrate that no 
one can properly contend that a diversified system, 
hecause of its diversification, has been more stable, 
more productive, or more deserving of investors’ money 
than an integrate, regional system 

To argue that the pattern of present-day holding 
company systems should be maintained because of a 
“principle of diversity of investment’ is to beg a 
basic question. Holding company systems have not 
heen organized upon any such scientific sounding 
“principle.” As I have mentioned, in the roaring 
twenties and before, they were slapped together merely 
on the theory of putting together every utility prop- 
erty that the dominant interests could acquire. Di- 
versiy of risk was merely a slogan for the security 
salesman and not a standard for the promoter. Where 
it did exist, diversity of investment was frequently the 
more or less accidental result of a policy of acquiring 
properties, wherever located, mainly for the purpose of 
promoting the sale of equipment, of profiting from the 
sale of securities, or of realizing fees for financial, con- 


struction or management services. 

No one can study some of our largest public uttl- 
ity systems and discover any rational diversification 
of investment. The dominant interests in such systems 
were not interested in diversification; they were inter- 
ested in pyramiding control and in the power and profit 
incident to control. Some of the holding companies 
which have most loudly proclaimed the advantages of 
(liversification to investors show the effect of such ex- 
pansion. In this made pursuit of bigness, they resorted 

] 


to wild financial practices to such a degree as over- 
whelmingly to offset any possible advantages of di- 
versity. When these companies argue for diversity, 


they argue only for bigness and for geographical and 
economic disunity 

The argument, therefore, that the widespread 
holding company which we see today must be pre- 
served in order to secure diversification of risk does 
not accord with the facts. Moreover, recent experi- 
ence has demonstrated the relative unimportance of the 
location of properties in different portions of the coun- 
try in achieving stability of earning power. With the 
rapid extension of transportation and communication 
facilities, the interdependence and homogeneity of all 
parts of our economic structure have increased. As 
a result, cyclical conditions have a much more uniform 
effect upon the level of business in different sections 
of the country than formerly. 

Unquestionably there is still some appeal in the 
theory of diversification. It is urged for example that 
an investor might not want to have all his funds tied 
up in a holding company which derives most of its 
income directly or indirectly from merely one segment 
of the industry. But on the other hand, investors know 
that merely because a holding company controls utilities 
both in California and Maine, true diversification is 
not obtained. True diversification depends upon a 
distribution of risk factors resting upon an analysis of 
elaborate economic facts. And more important than 
this. investors have come to realize that diversification 
of risk is an investment function, not the job of man- 
agement. They have learned, from bitter experience, 











that so many extraneous factors enter into the decision 
of management to invest as to make management-d ver- 
sification dangerous, in most instances. They have 
learned that if an investor wants diversification in h‘s 
utlity investments, he can best get it by direct invest- 
ment in a number of companies. Diversificaton of risk 
is a matter of investment judgment to be undertaken 
by the individual investor or by an objective invest- 
ment institution, not by those controlling or managing 
operating companies. As the President has said, “In- 
vestment judgment requires the disinterested appraisal 
of other people’s management.”* 

The losses suffered by holding company investors 
in recent years, despite the relative stability of oper- 
ating company earnings throughout the country, has 
strikingly demonstrated how relatively unimportant is 
the factor of geographical diversification; how vastly 
more important are the integrity of management and 
the soundness of the financial structure. The excel- 
lent credit of soundly capitalized local operating com- 
panies today indicates that lack of geographical diver- 
sification is no real handicap to obtaining capital on 
favorable terms. As a matter of fact the best securities 
even in the large nation-wide holding company sys- 
tems have not been “diversified”; they have been the 
senior securities, the bonds and the preferred stocks, of 
the subsidiary operating units, which offer no geo- 
graphical diversity of risk to the investor. As the Sen- 
ate Committee on Interstate Commerce in reporting 
out favorably the Holding Company Act stated: “The 
giant holding companies, by and large, have not drawn 
money into capital improvement and expansion of the 
industry but have utilized their investors’ funds for 
the purchase of utility properties already built. Even 
after the holding company became a dominant factor 
in the utility industry, credit and investment were ob- 
tained for the industry directly through the operating 
companies rather than through the holding companies. 
It has been in the securities of the operating companies 
that insurance companies and savings banks have 
placed the bulk of their utility investments. They 
have wisely chosen the tested and secured obligations 
of the operatng companies, and not the so-called “di- 
versified securities’ of the holding companies based on 
slender and speculative equities.’” 

It seems clear from these facts that the case for 
diversification, as it has been known in the utility 
industry, carries with it a burden of proof that has not 
been satisfied to date. But perhaps some who urge the 
theory of diversification mean something different from 
diversity as it has heen practiced. It is true, as a theo- 
retical matter, that if a holding company were re- 
stricted in its investments to integrated systems, a 
degree of stability would be obtained which is not pres- 
ent in the existing diversified systems. So the grava- 
men of the complaint may be, not geographical integra- 
tion itself, but the limitation on the number of inte- 
grated systems to which one holding company is 
limited. If that is it, the answer seems clear. To 
limit these holding companies to geographically inte- 
grated units but to allow them to develop in such unre- 
stricted manner would involve the grave risks which 
[ have previously enumerated. It would run counter 
to the whole theory of regional growth and develop- 
ment. It would be a negation of the desire of com- 
munities in this country to keep their businesses at 





8. Monopoly Message (1938), p. 3. : 
9. 74th-Congress, 1st Session, Senate Report No. 621, p. 15. 
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would 
absentee management and remot 


home. It perpetuate the untenable practice of 
financial control. It 
would work for pyramiding of an important 
of our economic life in the hands of a few 

disadvantages are not purely social and 

They go deeper than that. They embrace all of th 
point of 


segment 
But the 
economic 


which 
I have mentioned earlies lo paraphrase 
and adapt the observation of the staff of the New Eng 
land Power Association which | previously 
quoted, it would follow that under such a system th 
central organization would lose its inti 
mate character of a family physician and would become 
merely a consulting specialist. Management would 
absentee landlord in place of a resident 
The whole system would become unwieldy 


disadvantages from the operating VIEW 


in this paper 
have 


maintenance 


become an 
supervisor. 
The far-reaching advantages of integration would van 
ish. Due to distance, natural barriers. absence of quick 
and certain communication, local intimacy with condi 
tions would diminish. And by that test the most effec 
tive would been passed In 
considerations, the ban which tl 
on any such 
view of the 


size have view of such 


e Congress has placed 
wholly justified in 
against it 


SCCTIIS 


diversification 
heaviest presumption 

In belittling the importance of extreme geographi 
cal diversification, I do not wish to be misunderstood 
having a balance 
and_ residential 


The obvious operating advantages of 


between rural and urban industrial 


customers also contribute an element of investment 
stability This, however, is a matter which the Act 
not only permits but positively encourages. An inte 
grated system, as defined in the Act, cssentially 
depends upon’ engineering and economic facts 
Basically, it is an aggregation of units which may b« 
economically operated as a single coordinated system 
in a single area or region, whether or not that area 


or region is in more than one state. This is not a 
Procrustean, arbitrary definition. It depends upon 
demonstrable economic facts. Certainly, the Act does 
not contemplate that an integrated system shall be so 
restricted as to make impossible its adequate, economi 
cal operation and financing. Precisely the contrary 
true. . 

There is no need for theoretical discussion of the 
workability of these prescriptions. It is sufficient to 
point to some of the regional systems already in exis 
tence which have had a strong appeal to the investor 


I need only mention the 


experience of such 
regional or local svstems as Pacific Gas and Electric. 
Public New Jersey, Consoli 
dated Gas, Electric Light and Power Company of Bal 
on its tace, 


financial 


Serv'ce Corporation of 
timore, among others. It is unreasonable. 
and business advantages of 
and then to 
money only into 
Investors 
regional, inte 
stability and 
and it follows 
More 


to concede the economt 


regional integration and organization, 
that investors 
national, disorganized and disunited systems 
will realize that upon a 


erated basis will contribute to the 


argue will put thet 
organization 
vastly 
earning power of public utility systems ; 
that find such 
attractive than ever before 

So let us not confuse the interest of 
with the self-interest of a few who want to retain con- 
trol over these economic empires 


investment capital will systems 


investors 
Congress was not 


so confused when it enacted 11: we trust we 
will not be, as we seek to implement its provisions. 


Section 

We have entered the period of action—construc- 
tive, not destructive action \s T announced last week, 
our move in the Utilities Power & Light case to enfore: 


compliance with Section 11(b)(1) of the Act 
nothing than that we 
We are intent on doing the job which Congress has 
intrusted to us. And we desire to do it in a fair and 
constructive way. The most appropriate formula for 


bringing the various systems within the pattern called 


means 


more or less mean business. 


for by Section 11(b)(1) seems to be the trading of 
properties and securities. Now we realize that this jol 
cannot be done overnight. It will take a period of 


vears even to break its back. And we do not proposs 
to use haste where speed will jeopardize the quality of 
the product. Nor do we propose to descend with sur 
prise on a company which has given us its token of 
sincerity and which is making actual progress. But to 
get on with our task we must Insist on progress 
[ hope before the year is out we will obtain from thi 


various parts of the industry their plans and programs, 


so we can chart our course according] ! know that 
at least tentative blue prints are being prepared in a 
number of utility offices today. I further know that 


many leaders of the industry (even though they may 
disagree with the theory of Section 11) are bent not on 
nullification or To all these 
I pledge our wholehearted cooperation. We offer them 
an open door to our round tables. Working togethe: 
in a united front on these common problems, we can 
jointly see to it that the public utility industry capi 
talizes on the signal opportunity with which it is con 
fronted. We can 
have in others, if the Bar uses its enormous powers in 
designing ways to make the law of the land work rather 
than to obstruct the course of government in its desiré 


repeal but on compliance 


meet success in this sector, as we 


to give deserving protection to investors and con 
sumers. 

With this cooperation we 
\ct will prove to be a boon not only to 


itself, to its 


have every reason to 
expect that the 
the country as a whole, but to the industry 
management, to its investors, and to its consumers.” 


Failure to Answer Letters Is Ground for 
Disbarment 

\n attorney's failure to reply to correspondence 
relating to a claim that had been forwarded to him for 
collection and his failure to answer communications 
from the Committee on Ethics and Grievances of the 
State Bar Association was recently held by the Su 
preme Court of Minnesota to require his disbarment, 
notwithstanding the delinquency was not wilful but was 
due to the attorney’s mental condition. In re Chmelik, 
280 N. W. 283. 

The Court said: 

“A practicing lawyer may not 
coming to him in his professional capacity 
sional duty is such that failure so to do should be 
demned. In re Disbarment of Gurley, 184 Minn 
239 N. W. 149. 

“Even if it be 
respondent's failure to attend to the business 
common decency and respect for other mi 
own profession required on respondent's part some ade 
quate response to the many letters written him What 
this court said in the Breding Case, 188 Minn., page 369, 
247 N. W., page 695, fits the present situation 

“Tf counsel’s delinquency as herein mentioned is due 
to his mental and physical condition 
he is not in a fit condition to undertake t 
and maintain the standard of conduct 
of one in his profession.’ ” 

*Fditor’s Note: In the next issue the 
to publish an article by Mr. Douglas 
“Improvement in Federal Procedure for Corporate 
ganizations 


portant letters 
His profes- 
con- 


450, 


ignore 


conceded that there is nothing wilful in 
l mentioned, 


ibers of his 


as seems probable, 
represent clients 
that is demanded 
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POWERS OF APPOINTMENT 


Power of Appointment Most Efficient Dispositive Device Ingenuity of Lawyers Has Worked 
Out—First Task of Draftsman of Will to Induce Testator to Make Full-fledged Plan of Dis- 
position—Most Such Instruments Too Short to Make Necessary Provision for All Possible 


Contingencies—Power of Appointment Permits Flexible Disposition By Appointee 


Very Im 


portant Feature Lies in Saving of Taxes—Difference Between General and Special Powers— 


Creation of Powers—Some Concrete Suggestions—Power Should Be Exercised By Name With 


Reference to All Restrictions Included in Instrument Creating It—Form of Testamentary 


Trust of the Residue of an Estate* 


By Proressor W. BARTON LEACH 
Of the Harvard Law School 


He power of appointment is the most efficient dis 

positive device that the ingenuity of Anglo-Ameri- 

can lawyers has ever worked out. Its use is defi- 
nitely on the increase. Lawyers in increasing numbers 
have discovered in the last 25 years that the power of 
appointment is the answer to more of the problems that 
face the draftsman of wills and trusts than any other 
device. In some states it is rather rare now that a will 
or trust involving considerable amount of money and 
involving dispositions of property to two or more gen 
erations is created without the use of one or more pow 
ers of appointment. 

Preparatory to entering into a discussion of the 
powers of appointment themselves, I wish to offer two 
generalizations, each of which is related rather closely to 
the use of the power of appointment. The first of these 
is that we are inclined to limit our task to putting into 
words the intention which our testators express, and too 
little inclined to complete that intention by inducing 
some careful thought on the part of the testator in the 
light of contingencies which we in our wider vicarious 
experience know must or may happen. Few men who 
contemplate the creation of an estate which is to pass to 
more than one generation have developed their idea of 
disposition beyond the rudimentary stage—and when | 
say few men, a fortiori, I mean few women. An elderly 
testator will tell you that he wants to leave his property 
to his daughter Mary for life and then to her children. 
That is the embryo of an idea and nothing more. He 
may not die for many years, and his daughter Mary may 
not die for many years after that; and in the meantime 
every possible change in the family situation may take 
place. Existing children may die; other children may 
he born; some may leave a wife. The wife may be able 
to support herself through independent funds or 
through a profession which she may have; or the wife 
may be destitute if she is not otherwise supported by 
the estate. 

It is the obvious first task of the draftsman to con- 
duct a rather lengthy cross-examination of the testator 
in order to find out, not what he intends (because the 
essence of the problem is that he hasn't any intention on 


*Editor’s Note. This is an abstract of a lecture given in 


the Little Theatre of the Cleveland Auditorium on July 27 by 
Prof. Leach as part of a legal institute under the auspices of 
the Legal Education Section. The lecture was not transcribed 
and this does not purport to be in any sense a transcript. 
Rather, it was prepared and distributed to those who attended 
the lecture to take the place of notes which they might have 
made 
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the subject), but to induce some very careful thinking 
on his part which will develop that rudimentary idea 
into a full-fledged plan of disposition. For instance, it 
is the simplest thing in the world to warn the testator 
that if one of Mary’s children dies before Mary, and the 
property is left as the testator originally intended to 
leave it, the property will pass into the child-decedent’s 
estate, a process which involves the certainty of further 
shrinkage by administration expense and the possibility 
that the property will pass not to that child’s widow or 
issue, but to his creditors. 

We have drawn from English precedents the type 
of will which habitually takes care of the issue of a de- 
ceased beneficiary, but not his widow. But we have 
done it somewhat unthinkingly. In England the widow 
is taken care of in the marriage settlement ; hence there 
is no necessity of taking care of her in the will. In the 
United States marriage settlements are practically un- 
known. Thus, if the widow of that son of Mary is not 
taken care of in Mary’s father’s will, the great probabil 
ity is that she is going to be left destitute. The daugh- 
ter-in-law is the forgotten woman of American law. In 
the consideration of the possibility of a son of Mary 
dying before Mary dies, care should be taken to insure 
that this son's widow, that daughter-in-law, is taken 
care of properly. One method is to provide that either 
Mary or the son shall have a power to appoint an an- 
nuity for the life of the widow out of funds which her 
deceased husband would have had if he had survived his 
mother. 

The gift to Mary’s children equally ignores the fact 
that at Mary’s death those children may be in the most 
diversified possible situations with reference to need of 
funds. One, a son, may have made a great success: 
one, a daughter, may have married a million dollars; 
and there may be a third, crippled, mentally deficient or 
otherwise incapable of supporting himself, who may be 
in a position of great need. A distribution of this testa 
tor’s estate among the children of Mary equally has 
little to recommend it. Hence in many cases the tes 
tator will feel that through some means it ought to be 
possible to postpone until the death of Mary the de- 
termination of the shares in which those children are 
going to receive that property; and here enters the 
power of appointment. It may well be that after the 
testator has had fully expounded to him the alterna- 
tives that are open to him as to a scheme of distribu- 
tion he will conclude that the sound disposition for him 
to make is to leave the property to Mary for life and 
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then to her children in such shares and proportions as 
she shall appoint. 

Generalization number 2 is this. Our dispositive 
instruments, wills and trusts, tend to be too short. No- 
body doubts the proposition that a thought is best ex 
pressed in the fewest words. But it is too often true 
that conciseness of expression is a cloak for incomplete- 
ness of thought. Our grandfathers got our profession 
into disrepute back in the last century by drawing repe 
titive instruments, deeds, trusts and wills, which said in 
600 words what could be equally well said in 50. But 
there is no relation at all between these repetitive docu 
ments and a modern trust or will which with succinct 
ness of expression takes care of the passing of property 
of a testator to the persons to whom he wants it to pass, 
efficiently, so that not only is the instrument protected 
against various rules of law which threaten to divert it 
into undesired channels, but also expresses the inten- 
tions of the testator and provides for all of the possible 
contingencies which may occur in the future. Such a 
will cannot be drafted in two or three pages. It is a 
longer document than that ; and perhaps what I am go 
ing to say about powers of appointment shortly will in 
dicate one phase of the beneficent length of instruments 
which will be in point. 

Let us take an example of the kind of omissions 
which so often cause real tragedy in the family. A gives 
property to his son B for life, remainder to his son's 
widow for her life, remainder to his son’s children. Now 
the son gets into marital difficulties. He and his wife 
agree that there should be a divorce, and one or the 
other of them goes to Reno. Of course it is familiar 
knowledge that there is a wide distinction between the 
practice and the theory of domiciliary jurisdiction for 
divorce. In theory that divorce in Nevada is void in 
law. We also know that if the widow appears in that 
action, it estops her from setting up its invalidity. The 
divorce is practically efficient as between the parties, 
but the persons to whom I am going to refer now are 
those who may be referred to as the innocent by 
standers. 

The son marries a second wife; and they have chil- 
dren. Those children are illegitimate; and we know 
that the word “children” as used in a will or trust 
means legitimate and not illegitimate children. More 
over, that second wife is not a “wife,’’ because when that 
instrument uses the word “wife” it means actual legal 
wife; and the first wife is a “wife’’ within the terms of 
the will. Hence, by the great weight of authority, upon 
the death of the son B the property will pass to the first 
divorced wife for her life (a thing which of course your 
testator did not intend) and none of the children of the 
second marriage of PB can possibly take 

It follows that something has got to be done in in- 
struments which use the words “wife” or “children” or 
“issue,” in order to protect against any Reno divorce. 
There is an old rule that a gift to future-born illegiti- 
mates is invalid because of uncertainty and the induce- 
ment to immorality that is potentially involved. Hence. 
you would certainly pause before you would say in your 
will that “children” included all illegitimate children. 

sut I submit that there is no substantial possibility that 
there would be any invalidity in a clause which should 
provide that where B has children by a woman with 
whom he is living as husband and wife after the per- 
formance of a marriage ceremony, those children shall 
be deemed “children” within the meaning of the will in 
spite of lack of domiciliary jurisdiction as to a divorce 
which either B or that woman may have participated in 
It should be habitual to put in every will which 





makes a gift to widow or issue or children of some pet 
son, a provision excluding the widow as to whom a di- 
vorce decree has been rendered, regardless of the domi 
ciliary jurisdiction, including the second wife who has 
gone through a marriage ceremony, regardless of the 
fact that the decree of divorce of one of those spouses 
was invalid for lack of jurisdiction, and including the 
children of that second marriage. 

Now to the power of appointment. I have already 
indicated that if our hypothetical testator wants to leave 
property to his daughter Mary for life, remainder to her 
children, he should consider leaving it to Mary for life, 
and then to Mary’s children as she shall appoint. The 
argument to this point has advanced thus far: that that 
will give to Mary at her death, which in the ordinary 
course of events will be 20 or 25 years after the testa 
tor’s death, the opportunity of determining the distribu 
tion of that fund among the children in accordance with 
the needs of the children at the time of distribution, and 
vill enable a flexible, realistic disposition to be made in 
place of a rigid one which will treat alike tl 
the affluent. 

A sécond advantage comes in regard to tax matters 


e needy and 


There are three possibilities that are open to that testa 
tor where he has a daughter Mary and the children of 
Mary to take care of. In the first place he can leave it 
to Mary outright, a disposition which is probably un- 


wise \ second possibility is that he may leave the 
property to Mary for life and then to the children as a 
rigid trust. That protects the fund against loss by 
Mary. The third possible solution is the life estate in 


Mary with a power of appointment among her children 
That creates a flexible disposition ; and also it involves 
substantial advantages from the tax point of view ovet 
the outright gift to Mary, which is the only other way 
of getting the flexibility of disposition 

Section 302 (f) of the U. S. Revenue Act of 1926 
provides that ‘The value of the gross estate of the dece 
dent shall be determined by including the value of all 
property . . . tothe extent of any property passing un- 
der a general power of appointment exercised by th 
decedent.” 

There are two points: the power must be general 
and the power must be exercised. Otherwise no tax is 
imposed on the estate of the donee of the power 

The testator is going to pay one full federal estate 
tax when he leaves the property; nothing can escape 
that. The problem that we are faced with is the avoid 
ance of taxation when the property passes from Mary 
to her children. An outright disposition to Mary brings 
it about that when Mary dies leaving the property to 
her children, a new complete tax is assesseed on her es 
tate. A strict rigid trust will not involve a new tax in 
Mary's estate, but it does not give Mary any control 
over the property at all. 

A word as to the difference between general and 
special powers. A general power is a power ro appoint 
to anybody, including the donee of the power ; thus, “to 
Mary for life, remainder to such persons as Mary shall 
appoint.” Mary can appoint herself or her estate ot 
anybody in the world. The power is general. It is that 
type of power which, if exercised, causes a tax to be 
assessed upon Mary’s estate under the Revenue Act. A 
special power is one to appoint to a class, not including 
the donee of the power ; thus “to Mary for life, remain 
der to such children of Mary as Mary shall apport.” 
That is a special power ; and, whether or not Mary ap. 
points, no tax is assessed upon her estate with reference 
to the property subject to the power Therefore, if the 
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testator would avoid a second shrinkage from federal 
taxation of this property of his when it passes from his 
daughter to his grandchildren, it behooves him to create 
a special power. 

Perhaps, however, the testator wants to give to the 
life tenant greater control over the disposition of the 
property than is given by a special power. This desire 
can be met by the creation of a general power—with 
some hope of avoiding the second tax. Whether or not 
the hope is realized will obviously depend upon whether 
or not the general power 1s exercised by the life tenant. 
On this point the story of Calvin Coolidge is a beautiful 
object lesson. Coolidge had a wife, Grace, and a son, 
John. Hence we have a wife, a son and probable grand- 
children. Coolidge, left a will which said, “Not un- 
mindful of my son John, I give all my property, real and 
personal, to my wite, Grace Coolidge, in fee simple.” 

Let us examine his situation. The first thing he 
wanted was to give her complete control of that prop- 
erty. He wanted her to use it during her life if she 
wished, and to dispose of it at her death to whomever 
she wished. But also the great probability was that 
upon Mrs, Coolidge’s death she would want to leave the 
property to that son and those grandchildren. Hence, a 
desirable disposition would have been a gift to trustees 
in trust to pay the income to her for her hfe, and during 
her life to pay to her any part of the principal that she 
might from time to time request, and then upon her 
death to transfer the property to such persons as she 
should by will appoint, but in default of appointment, to 
whatever extent the property should not be utilized dur- 
ing her life or disposed of by will at her death, to John 
and the children. If Mrs. Coolidge should exercise the 
power to take part of the principal during her lifetime, 
of course that would make it part of her estate, and if 
there is any of that left at her death, then a tax will be 
If she should exercise the power of ap- 
pointment by her will, then under Sec. 302 (f) the prop- 
erty would be considered as part of her estate. But if 
she does the thing that there are nineteen chances out 
of twenty that she will do, she will have the bulk of that 
property at her death, and all of it will pass to John and 
the children in default of appointment. If she does not 
exercise thi federal estate tax is in- 
curred. In other words, we five as complete control in 
the donee of the power as is desired; but so arrange 
matters that, if the probable thing is done, the property 
is exempt from a second estate tax upon the death of 
Grace Coolidge 

Let me point out another 


assessed on it 


power, no new 


feature of Sec. 302 (f). 
Since no new tax is assessed upon the exercise of a 
special power, it follows that as long as the property 
can be kept subject to a special power, it will avoid fur- 
ther taxation under the federal estate tax law. Let us 
see for a minute if we can find the lawyer’s Utopia. A 
dies, leaving property in trust for his son B for life, and 
then remainder to such of B’s children as B shall ap- 
point (a special power) with full power of delegation 
of that power in B (that is, B can transfer the power to 
somebody else to exercise). Then A dies; A’s estate 
pays the original tax, and then B dies, appointing the 
property to his son, C, for life, remainder to C’s issue as 
C shall appoint (an exercise of the power of delegation 
through the creation of a new special power) with full 
power of delegation in C of the power newly created. 
Then when C dies he leaves the property to his son D 
for life, remainder to the issue of D as D shall by will 
And so on 


appoint, with full power of delegation in D. 
down the line 





As long as that can be done, no new federal estate 


tax will be assessed. That means that that estate of 4, 
created away back in 1938, will still not be paying taxes 
in 2020! ©@t course, the hitch to that is the rule against 
perpetuities: it is fundamental that interests appointed 
under special powers must vest within lives in being and 
twenty-one years after the creation of the power. ‘hus 
when J, the fourth one in this series, exercises that 
triply-delegated power he must so exercise it that the 
interests which he appoints will vest within lives in 
being and twenty-one years from the death of 4. How 
long a period does that give you? If the draftsmen of 
the wills of B, C and D are astute in selecting lives in 
being at the death of 4 (and, as we shall later see, these 
can be any lives, whether or not connected with the 
gilts) and providing that all dispositions shall vest 
within 21 years of the termination of these lives, a period 
i upwards of 100 years can be obtained during which 
ihe original special power of A survives and during 
which, therefore, there is no new federal estate tax. In 
Delaware this can apparently go on forever, for in 1933 
the Delaware legislature passed a statute declaring that 
the period ot perpetuities, as applied to interests ap- 
pointed under special powers, should be computed from 
the time of its exercise, not from the time of its creation. 

We turn now to the matter of the creation of pow- 
ers of appointment. It has been determined that we are 
going to have a power. Shall it be general or special ? 
|rom the taxation point of view it is better to have it 
special if that agrees with the testator’s intention. It 
ought also to be pointed out to the testator that if the 
power is special the creditors of the donee of the power 
can never reach the property. They can reach it under 
some circumstances if the power is general. 

Second choice: Shall the power be exercisable 
inter vivos by Mary, or only by will, i. e., a testamentary 
power’ If a power is exercisable by Mary inter vivos 
she is subject potentially to family pressure. both for 
the purpose of eliminating unfortunate pressure on 
Mary, and for the purpose of insuring ultimate flexibil- 


\ity, most testators ordinarily choose a testamentary 


»wer instead of an inter vivos power. 

In the outline of this lecture I have set forth a type 
of power which is too common. It is a plausible look- 
ing thing—that is, something which comes out in a 
natural form of words to express the ideas which we 
have been talking about so far. But as I am about to 
point out, it involves endless possibilities of litigation 
and some probability that the intentions of the testator 
will be essentially frustrated. Property is given in trust 
to pay the income to A for life, “and then to pay the 
principal among the children of A as A shall appoint 
and in default of appointment to the children equally.” 

(1) I emphasize now the word among: “to pay the 
principal among the children of A as she shall appoint.” 
That word is universally held to create what is known 
as a non-exclusive power, i. e., a power which can only 
be exercised by appointing a substantial portion of the 
property to each object of the power. Thus, let us sup- 
pose that Mary discovers before her death that one son 
has made a million dollars, and that another has run 
into very, very hard luck. She has a power of appoint 
ment over $100,000, and any gift from that to the first 
son would simply be adding unnecessary wealth to what 
is already affluence. On the other hand, the $100,000 
will only decently take care of the less fortunate son and 
his family, and so she appoints the whole $100,000 to 
Sut under this power, as it is drawn, 
and the whole property will 


the second son. 
that appointment is void; 
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pass in default of appointment, that is to the two sons 
equally. If you ask testators whether they want to 
give power to Mary to exclude one child, | predict that 
nineteen out of twenty will say, yes. Hence, it will be 
necessary to do something to that power which will give 
her that privilege. Typical words are, “With power in 
Mary to appoint the remainder to such one or more of 
her children and in such shares and proportions as she 
may direct.” The non-exclusive power ordinarily is 
something that a testator wants to avoid. If he does 
want it, however, it is desirable that he should state, 
not that some appointment must be made to everybody, 
but to state a minimum amount, either in dollars or in 
percentages, which must be appointed to everyone. 

(2) It will be observed that there 1s a power to ap- 
point only to children. Suppose a child dies leaving a 
widow and/or issue before Mary dies. Can Mary make 
a provision for those children, those issue, or that 
widow, under this power? The answer is no. Hence, 
ordinarily the power should be drafted to permit ap 
pointment not only to children, but to the issue of de 
ceased children, or (with some restrictions) to the 
widow of a deceased child 

(3) Suppose that at Mary's death she has a spend 
thrift son who has a deserving wife and some children 
who are not being too well fed and educated. It may 
he possible that she will want to appoint a life estate to 
that son, with remainder to the widow and the issue ; 
but under the power as it is here drafted there is a large 
possibility that she will not be able to do so. Thus, the 
power ought to give her the right to appoint not only 
to the objects outright, but to them in such estates as 
she may determine, with express power to appoint life 
estates to some and remainders to others. 

(4) She may want to impose a spendthrift trust 
upon a life estate to that spendthrift son, or she may 
want to make an appointment conditional upon some 
body reaching the age of 21 or 25 or 30; but under the 
form of power as it is here drafted it is almost certain 
that she would not be able to do that. Express permis 
sion to impose conditions and restraints should be given 
in the power in appropriate words 

(5) The maxim Delegatus delegre non potest, has 
heen introduced into the law of powers of appointment 
Hence, if Mary, in appointing, wants to do the same 
thing that her father wanted to do (that is, leave prop 
erty to her child for life and then to his children as he 
shall appoint) she might not be able to do it, because 
the creation of that new power in her child might be a 
void delegation of the original power. It follows that if 
your testator so desires, there should be an express per 
mission given to the donee of the power to create new 
powers in appointees or to delegate the power given to 
her. 

(6) Release. It became established in England that 
the donee of any power could release it. That is, Mary 
in our case, could execute an instrument in which she 
says, “I hereby release the power which is given to me 
by the will of my father,” and thereafter any attempt 
by her to exercise the power is void. You will readily 
observe the vice in such a situation. The reason for the 
creation of the power was to produce flexibility of dis 
position as of Mary's death. If she can release that 
power during her lifetime, its value is lost. Frequently 
the same kind of family pressure can be put on Mary 
for the release of her power that could be put upon her 
for the exercise of a power, if she had an inter vivos 
power. So, frequently enough, your testator will want 
to put in some provision which will expressly deny to 
the donee the power to release and will provide that 
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notwithstanding any release of the power, an appoint- 
ment later made shall be valid. I do not guarantee that 
that will be effective, but I believe it will be. 

There is a reverse side to the question of release ; 
and this concerns federal estate taxes. It is entirely 
possible that tax statutes will be amended at some time 
in the future to eliminate the possibility of tax savings 
which I have been discussing. Therefore, it might well 
be that the donee would want, at some time when one of 
those amendments appeared on the horizon, to divest 
herself of that power in order to avoid the tax which the 
amendment would levy. Hence, although for the rea 
sons which I have suggested, it might be desirable to 
forbid release on the part of Mary, from the tax point 
of view, you might come to the conclusion that you 
would want to expressly permit it. The resolution of 
that particular conflict is something which will have to 
be determined as between you and your particular tes 
tator. 

(7) Exercise by a prior instrument. Suppose this 
sequence of events occurs: Our testator makes his will 


in 1930 giving a power to Mary. He tells Mary just 
exactly what is in his will. She executes a will by which 
she makes an appointment under that power. Then he 


dies; and then she dies. Of course, the power was not 
created until the testator died. Now this power says, 
“to divide the estate among the children of A as A shall 
appoint.” Some courts hold that this requires an in 
strument executed after the testator’s death and that, 
therefore, Mary’s will executed before her father’s death 
could not appoint that property. Hence, it is desirable 
to add to any power a provision that it may be exercised 
by an instrument executed before the testator’s death, 
provided only that the donee of the power dies after the 
testator. 

(8) The hotch-pot clause. Suppose this happens: 
Mary has a son who has had hard sledding. He has a 
wife and three or four children and | 
Mary has two other children and they have done mod 
erately well, but they could use a little money too. So 
she decides to appoint to the first son, the needy son, 
one-half of the fund, and to appoint to the other two a 


needs money 


quarter each. This she does by a very carefully drawn 
will. Then the needy son dies before his mother, and 
she does not execute a new will after that event. The 


appointment to the dead man is void. Hence the two 
quarters that are appointed are effective, and sons 2 and 
3 each take one-quarter by appointment; and the half 
that was appointed to son 1 goes in default of appoint 
ment to the three children equally: that is, to the estate 
of the deceased child, to the living child 2 and to the 
living child 3, one-third each. Hence, what this pre 
ferred son gets is one-third of a half, that is, one-sixth: 
and the rest of the estate is distributed to the other two 
sons, a thoroughly undesirable result. This happens 
not only when there is a lapse as in the case which | 
have outlined, but also when one of the appointments 
violates the rule against perpetuity. The essential diffi- 
culty is that property passing in default of appointment 
goes to persons who have valid appointed interests as 
well as to persons who do not. The purpose of the 
hotch-pot clause is to eliminate that situation. The 
hotch-pot clause reads substantially as follows, ““No per 
son shall take any interest in default of appointment un 
less he brings into the fund to be distributed in default 
of appointment any amount which he receives by ap- 
pointment.” Applying that to our type-situation, son 2 
would get no share of that interest to be distributed in 
default of appointment unless he adds to the fund which 
is thus to be distributed the amount appointed to him. 
























Will he do it \nswer: Yes. If he sits quiet and does 
nothing he will get just his one-quarter, because he will 
be eliminated from the gift in default of appointment by 
not having brought into hotch-pot his appointed inter- 
est. If, however, he puts into the amount to be distrib- 
uted in default of appointment his one-quarter and his 
brother 3 does likewise (which, of course, he will do) 
then each of those two will come out, not with one- 
quarter each, but with one-third each, since then the 
whole fund goes in default of appointment, and it will 
be distributed three ways equally. 

Observe that the hotch pot clause does not succeed 
in causing the preferred son’s family to be preferred. 
But it does prevent him from being discriminated 
against in the distribution. Hence, many draftsmen ot 
wills put hotch-pot clauses into their instruments. It 
probably will not operate one time in two hundred, but 
when it does operate it is crucial 

(9) The gift in default of appointment should be 
worked out with the same care as the remainder in a 
rigid trust. There should be provisions for the issue 
and widows of children of Mary who predecease her. 

So much then for the drafting of powers. 

Just a word about the exercise of powers. The 
ideal way to exercise a power is to get the instrument 
creating the power before you, and to exercise it by 
name, and with reference to all of the restrictions that 
may be included within that. That is not always pos- 
sible, however, and hence it is desirable to include in 
the residuary clause of any will a blanket exercise of 
powers. A general residuary devise or bequest does not 
of itself exercise powers of appointment, in most states. 
In order to cause a residuary clause to exercise powers. 
it must provide substantially as follows, “All the rest 
of the property which I own and all property over which 
at the time of my death I shall have any power of ap- 
pointment, general or special, I devise, bequeath and 
appoint to X.”" That will take care of it. 


APPENDIX 
\ number of persons who attended the lecture 


in Cleveland of which the foregoing is an abstract 


requested that a form be submitted embodying 
some of the suggestions made in the lecture. It is 


a testamentary trust of the residue of an estate for 


the benefit of the testator’s daughter, Mary, and 


her issue. It is assumed that Mary is a widow of 
about 45 and that the testator does not care to 
make provision for any future husband Mary may 


have. Since the Cleveland lecture did not deal with 
the powers of the trustee, these are omitted; only 
the dispositive provisions are given 


X. If my daughter, Mary, shall survive me, all 
the rest of the property which I shall own at the 
time of my death or over which I shall then have 
any power of appointment, general or special, | 
devise, bequeath and appoint to A as trustee in 
trust for the following purposes 

1. During the life of my daughter, Mary, to 
pay to her the income of the trust estate, quarterly, 
or oftener if she shall request it. The trustee’s 
determination as to what constitutes income and 
what constitutes principal shall be conclusive upon 
all parties 

2. During the life of my daughter, Mary, also 


to pay to her from time to time such portion of 


the principal as she shall request, provided that no 
disbursement of principal shall be made under this 
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clause which shall cause the combined disburse- 
ments to Mary of income and principal in any one 
year to exceed $12,000." 

3. Upon the death of my daughter, Mary, to 
pay the principal to, or hold the principal for, such 
issue, spouses of issue and widows and widowers 
of deceased issue of Mary as she shall by will 
appoint. In the exercise of said power of appoint- 
ment, my said daughter may appoint life estates to 
one or more objects of the power with remainders 
to others; appoint to grandchildren or more remote 
issue even though the parents of such appointees 
are living; impose lawful conditions upon any ap 
pointment, provided that a condition must not 
cause the appointment to benefit any person not 
an object of the power; impose lawful spendthrift 
restrictions upon any appointment; make appoint- 
ments outright to an object or in trust for the 
object; create in any object of this power a new 
power to appoint among some or all of my said 
daughter’s issue or the spouses, widows or widow- 
ers of the same; appoint by a will which was 
executed before my death. But my said daughter 
shall not release this power of appointment in 
whole or in part; and, should any release be at 
tempted, any appointment which she makes by will 
shall be as effective as if no such release had been 
attempted." 

4. Upon the death of my daughter, Mary, to 
whatever extent the trust estate is not effectively 
appointed by said Mary, the trustee shall distribute 
the same to such-of the issue of Mary and in such 
shares and proportions as said issue would have 
received the personal property of Mary under the 
laws of the Commonwealth of Massachusetts in 
force at Mary’s death, if Mary had died intestate, 
domiciled in Massachusetts, having no next-of-kin 
other than her issue and owning only personal 
property. Provided that, no person to whom any 
appointment is made by Mary shall be entitled to 
receive any property distributed under this Clause 
(4) unless such person shall bring his appointed 
share into the fund to be distributed in default of 
appointment under this Clause (4). 

XI. Wherever in this will the words “issue” or 
“child” or “children” are used, these words shall be 
held to include legitimate children and also children 
born to persons who are openly living together as 
husband and wife after the performance of a mar 
riage ceremony between them, regardless of the 
fact that a purported divorce of one or both of such 
persons with reference to a prior marriage is in law 
invalid. Where a purported decree of divorce be- 
tween two persons has been rendered by a court 
and such persons have not openly lived together as 
husband and wife since such decree, such decree is 

(Continued on page 855) 

1. It may well be that the testator will not wish to 
restrict his daughter to a fixed amount in dollars. He may 
want her to have unlimited discretion. He may also feel 
that currency inflation might cause $12,000 at some future 
date to have an entirely different meaning than $12,000 in 
1938. This latter contingency is sometimes taken care of 
by a provision that the limit of disbursements to the life 
beneficiary shall be, instead of a fixed sum of $12,000, the 
equivalent in purchasing power of $12,000 in 1938. If such 
a “rubber dollar” clause is used, it should be provided that 
the determination of the trustee as to equivalence of pur 
chasing power shall be conclusive upon all parties 

2. It may well be that the testator will want to restrict 
appointments to spouses, widows and widowers of issue to 
some fixed sum or some percentage 
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Some Comparative Attendance 
Figures 


LTHOUGH held in July under unfavorable 
weather conditions, the 1938 meeting of the As 
sociation at Cleveland will rank high for its large 

and representative attendance by members of the As 
sociation. The attendance at an annual meeting, both 
in the aggregate and by particular States, is always af- 
fected largely by the time of year and by the section of 
the country in which the meeting is held. 

Twenty-eight States registered a higher attendance 
of members in 1938 than in 1937; thirty-seven States 
a higher attendance in 1938 than in 1935. Boston still 
holds the record for member attendance, as well as for 
member and non-member attendance from outside the 
State in which the meeting is held, and Kansas City in 
1937 registered the largest total attendance (members 
and non-members). The attendance at the Cleveland 
meeting ranked definitely ahead of the average during 
the past five years or over any longer period of time, 
and was greater than at the notable Los Angeles meet 
ing of 1935. 

The attendance of members by States, with the 
total non-member attendance added, for the last four 
meetings of the Association, will be interesting for its 
comparisons, as to the effects of time of year, locality 


and other factors. 





R. ALLAN STEPHENS 


Chairman, Section of Bar Organization Activities 





COMPARATIVE FIGURES OF ATTENDANCE, BY 
STATES, OF MEMBERS AT ANNUAL MEETINGS 
IN 1935, 1936, 1937 AND 1938 
Los An / 5 
jeles } ( md 
Vid End End End 
July, {ugus i J 
S tate 1935 1936 937 1938 
Alabama 5 18 
Arizona 51 6 6 
Arkansas . 12 18 16 16 
California 749 17 15 >4 
Canal Zone 
Colorado 25 23 
Connecticut 9 4 ) gy 
Delaware ) ; 6 
District of Columbia 68 RY 0 67 
Florida . 23 54 26 28 
Georgia . 9 35 15 27 
Hawaii 2 2 
Idaho 8 : l 
Illinois 78 142 72 185 
Indiana 12 4 26 ) 
lowa 23 29 i9 34 
Kansas 4 4 Ju »4 
Kentucky 6 8 0 } 
Louisiana 9 34 4 20 
Maine . } 10 2 | 
Maryland 17 64 21 1 
Massachusetts () 569 7 18 
Michigan 20 64 $2 11 
Minnesota 22 50 55 16 
Mississippi / s 8 
Missouri 71 96 686 80 
Montana 5 2 } 3 
Nebraska 21 oo 9 24 
Nevada , 24 6 7 6 
New Hampshire I $7 { 7 
New Jersey 1g 84 24 +9 
New Mexico y 5 y 3 
New York 75 348 77 156 
North Carolina 11 i) 11 21 
North Dakota j 6 r 7 i 
Ohio 50 123 57 697 
Oklahoma ; 10 156 10 
Oregon 27 s 6 i) 
Pennsylvania 29 121 87 
Philippine Islands | 
Porto Rico l 
Rhode Island 6 68 5 i) 
South Carolina } 21 5 12 
South Dakota : 11 8 16 
Tennessee 11 25 8 »4 
Texas 77 76 89 75 
Utah , 4 6 8 9 
Vermont 2 9 > 7 
Virginia om r 26 9 17 
Washington 12 12 1 11 
West Virginia 7 17 25 
Wisconsin 23 10 
W yoming 5 3 ) " 
Foreign r 2 
Total attendance 
of members 775 2,863 442 > 35 
Total members 
now registered 223 $05 1,730 349 
Total attendance 
1 1,998 3,268 1,172 2,705 


registered 


The figures upon analysis leave no ground for in 
ference of a substantial falling-off in member attendance 
from the high marks attained in 1936 and 1937, or for 
inference of a decline in non-member attendance below 
the normal registration of non-members. 





















































THE MEXICAN SITUATION AND PROTECTION OF | 
AMERICAN PROPERTY ABROAD | 


Events in Mexico Leading Up to Expropriation Decree of 1938—Action of Oil Companies 
Whose Property Was Expropriated—Diplomatic Action by Great Britain and the United 
States—Immediate Legal Problems Involved—The Broader Legal Problem—The Social, Eco- 
nomic and Political Problems—America Must Maintain the Principles of International Law 


Developed in the Past by Consent of the Nations, etc.* 


By FREDERIC R. CoupERT 
Member of the New York Bar 








|. INTRODUCTION raise a wholly new controversy appears from the state- 
; = i , ment of our Secretary of State that during the last few 
N March 29, 1938, the Secretary of State of the : : ¢ 
United S dan Salton years there have been many hundreds of farms and 
nited tates gave to tl press e@ TOMOWING z . ¢ ° “2 eas . see 
' ~s & other properties of American citizens expropriated “in 


statement ee ‘ “Seger 
‘ pursuance of its national policy. 








“During the past few years the Mexican Government : 

pursuance of its national policy has expropriated and II. EVENTS IN Mexico LeaDING UP TO THE 
is continuing 1 expropriate the properties of citizens of EXPROPRI ATION DECREE oF MARCH 18, 1938 
other countries in Mexico and of its own citizens. Among Chis policy on the part of the Mexican Govern- 
these have been many hundreds of farms and other proper- ent was adopted subsequent to the Diaz regime, which 
ties of American citizens. Manv of our nationals have 4d done much to attract foreign capital in the develop- 
nvested their savings in these properties, have undertaken ent ot Mexican resources and enterprise. Beginning 
improvements therein of various kinds and have been de- about 1900, both British and American capital has been 
pendent upon them for their own livelihood. This Gov- vested in oil developments to the extent of several 
veeeet tenn wot Undetieiens and doce ott enietiie te 06 ee ae 
question the right of the Government of Mexico in the \s the Mexican laws and regulations and the his- 
exercise of its sovereign power to expropriate properties tory ot the oil controversy will be discussed here by 
within its jurisdiction. This Government has. however, Others, I shall merely outline the cardinal facts in order 
on numerous ¢ ns and in the most friendly manner ‘© preceed to a discussion of the general propositions 
pointed out to the Government of Mexico that in accord- 0! international law affecting the rights of aliens. 
ance with every principle of international law, of comity Moreover, much of the detailed discussion of both law 
between nations and of equity, the properties of its na- Md facts, can be eliminated because of the admirable 
tionals so expropriated are required to be paid for by @fticles by our Chairman, Mr. John P. Bullington, on 
compensation representing fair, assured and_ effective “Problems of International Law in the Mexican Con- 
value to the nationals from whom these properties were stitution of 1917, and “The Land and Petroleum Laws 
taken. The recent expropriation by the Mexican Gov- Of Mexico. rhese articles which are printed in the 
ernment of oil properties belonging to American citizens “™erican Journal of International Law (October, 1927, 
‘s therefore but one incident in a long series of incidents 1 January, 1928) have treated the question in mas 
f this character and accordingly raises no new question. terly fashion, and leave little to be added other than by 
The subject 1 under consideration between the Gov- Way of comment or perhaps amplification. 
ernment of the United States and the Government of Mex- As Mr. Bullington well points out, subsoil prop- 
ico is the matter of compensation for various properties ¢Tty rights have a distinct history of their own dating 
of American citizens expropriated in the past few days. back from Roman time. While under the common 
It is my very earnest hope that because of the very friendly law the title to mines is primarily in the owner of 
relations existing between the two Governments a fair the soil, such has not been the case in civil law coun 
ind equitable solution of this problem may soon be found — tries, and during the Spanish regime in South America 
by the Mexican Government.” there were rights in the Government of Spain in these 

This statement makes it clear that there has properties which seriously limited the proprietary posi- 

existed between the Government of the United States t.on of exploiters of the mines. In Mexico, pursuant 
and Mexico ry serious situation involving funda- to a modification of the Constitution of 1857, the Fed- 
mental and far-reach’ng problems of international law. ¢tal Mining Code of 1884 placed petroleum with those 
That the sudden expropriation and seizure by the minerals | which were the exclusive property of the 
Mexican Gevernment of the oil properties belonging to owner of the soil. Thereafter, the Code of 1892 de 


American and British nationals and involving vast lared petroleum to be one of the mineral substances 
} 


ums. perhars hundreds of millions of dollars, did not Which might be freely exploited by the owner of the 
or % ________ surface; and in 1909 another code was enacted again 
in Address delivered before the Section of International and declaring such property to be in the SUriAce OWNET. As 
Comparative Law, at Cleveland on Tuesday, July 26, 1938. Mr. Bullington points out, this code was in effect when 


$13 
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the Constitution of 1917 came into being. Inasmuch 
as substantially all of the oil properties recently expro- 
priated were acquired by the British and American 
interests prior to 1917 from the owners of the soil, the 
title so acquired appeared to be completely vested and 
inviolable. 

In 1917, however, Article 27 of the Mexican Con- 
stitution nationalized all subsoil resources and the then 
Government attempted by decree to give retroactive 
effect to this provision, which would have expropriated 
and dispossessed the owners of the oil fields, nationals 
or aliens. However, this retroactive effect with respect 
to “pre-existing rights” was avoided by judgments of 
the Supreme Court of Mexico which upheld the oil 
companies and maintained their rights to the ownership 
of the subsoil, which had been attacked. These five 
decisions, he first rendered on August 30, 1921, and 
the others in May, 1922, are discussed by Edward 
Schuster, “The Texas Company’s Amparo Case,” 7 
Journ. Amer. Bar Assn. 583; (1921); Guy Stevens, 
“The Doctrine of Positive Acts,” 23 A. J. I. L. 30, 
(1929); S. Mallet-Prevost, “International Law and Its 
Application to the Oil Industry Abroad,” Reports of 
Amer. Bar Assn., Vol. 54, p. 771 (1929) and Henry 
P. Crawford, “Expropriation of Petroleum Companies 
in Mexico,” Comparative Law Series, April 1938, p. 
103. It is interesting to note that the Mexican Court 
and the Mexican Executive Department have never 
held or admitted that an owner of the surface soil who 
had not prior to May 1, 1917, performed some “posi 
tive act” of ownership or dominion over the subsoil as 
distinct from the surface was vested with any inviolable 
“pre-existing rights.” What a positive act includes was 
broadly defined in the Payne-Warren negotiations to 
which | shall shortly refer; narrowly limited in the 
Petroleum Law enacted later in 1925 and then once 
more broadly defined in the Executive regulations 
following the controversy raised by the 1925 law. At 
the present time the broad definition seems to be recog 
nized or at least not attacked by the Mexican Admin 
istration. 

By reason of this situation and other claims arising 
out of the series of Mexican revolutions following the 
fall of Diaz, and as a prelude to recognition of the 
Obregon Government, came the so-called ‘Payne 
Warren Negotiations” conducted by representatives of 
the United States and Mexico. These negotiations did 
not eventuate in any formal treaty, but the Mexican 
authorities formally stated that “in ordinary cases of 
expropriation for reason of public utility the Mexican 
Constitution provides for a general system of expro- 
priation on the basis of immediate compensation in 
cash,” and also formally declared that there would be 
no attempt to apply Article 27 retroactively with respect 
to any persons who had performed prior to May 1, 
1917, some “positive act” with respect to the oil under 
the surface. The Commissioners further stated that: 

“The above statement has constituted and will con 
stitute in the future the policy of the Mexican Government, 
in respect to lands and the subsoil upon which, or in re- 
lation to which any of the above specified intentions have 
been manifested; and the Mexican Government will grant 
to the owners, assignees or other persons entitled to the 
rights to the oil, drilling permits on such lands, subject 
only to police regulations, sanitary regulations and meas- 
ures for public order and the rimht of the Mexican Gov- 
ernment to levy general taxes.” 22 A.J.I.L. 53, (XXXX). 
(1928. ) 

The United States Government contends that this 
public statement gave rise to an international obligation 
binding upon the Mexican Government. This the 


Mexican Government refuses to admit. That it was 
not a formal treaty ratihed by the Senate is clear, but 
the statement was approved by the presidents of the 
United States and of Mexico as a basis for resumption 
of diplomatic relations and constituted at least an 
official declaration that the general rule of international 
law, as well as the rule prevailing within civilized 
countries generally, as to payment for properties taken 
was to be observed, and that nothing in Article 27 of 
the Constitution of 1917 was to be otherwise inte 
preted. In addition, the Commission resulted in the 
Special and General Claims Convention of 1923, sub 
sequently modified mainly as to procedure by Execu 
tive agreement of 1935. 

On December 26, 1925, however, the Mexican 
congress made an attempt at limited expropriation of 
pre-existing subsoil rights by passing a law whereby 
proprietors of rights acquired by “positive act” before 
May 1, 1917, were required to accept lieu of their 
absolute title concessions of not more than fifty years 
duration. An appeal against this limitation of property 
rights of American British companies was made and 
the Supreme Court of Mexico held that the companies 
were not required to apply for or accept fifty-year con 
cessions. But the doctrine of “positive acts” was 
reaffirmed. See Mexican Petroleum Company Amparo 
case discussed by Guy Stevens, 23 A. J. I. L. 40, 41 

The next important step toward expropriation is 
found in the so-called Expropriation Law enacted 
November 23, 1936. This law declares that there shall 
be considered as of public use * * * “V][I—The con 
servation, development or utilization of the natural re 
sources capable of industrial exploitation,” and also 
“VITI—The equitable distribution of wealth accu 
mulated or monopolized to the exclusive advantage of 
one Or more persons and with prejudice to the collec 
tivity in general or of one class in particular.” 

As is stated by Mr. Henry P. Crawford in his 
interesting article on “The Expropriation of Petroleum 
Companies in Mexico,” 

“Obviously the only judge of what shall constitute 
‘prejudice to the collectivity’ must be the Mexican Gov 
ernment through the medium of Mexican Courts of law 
because it is an internal matter subject only to Mexican 
jurisdiction.” (Comparative Law Series, April, 1938, 
107). 

Under this law and despite the attempts to obtain 
intervention or other relief from the Mexican Court, 
the properties of the British and American oil com 
panies were expropriated by the Expropriation Decree 
of March 16, 1938. While this decree on its face 
purports to base its authority upon the Expropriation 
Law of November 23, 1936, the immediate and alleged 
reason for the promulgation of the decree was non- 
compliance by the companies with certain decisions of 
the Mexican Federal Labor Board handed down at 
the insistence of the Labor Syndicate. The demands 
of the Syndicate, confirmed by the award of the Labor 
Board, were claimed by the oil companies to be wholly 
impossible of acceptance. The Labor law of 1931, 
the action of the Labor Syndicate, of the Labor Board 
upholding the Syndicate and of the Supreme Court of 
Mexico upholding the Labor Board, coupled with the 
policies and acts of the Administration in connection 
with the controversy between the oil companies and 
the Syndicate contribute an important factor in the 
series of events leading up to expropriation. Time does 
not permit me to go into this field in detail. I will 
say, however, I have found little that would support 
the allegations of the Mexican executive that the com 
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panies had created an economic. emergency by their 
policies towards the Mexican administration and 
towards Mexican labor. I think that it may be said 
without unfairness that the action of the Labor Board 
and the circumstances surrounding it indicate that it 
was merely an immediate pretext for applying expro- 
priation laws and nationalizing the oil lands of Mexico, 
and but one incident in a long series of incidents in 
furtherance of the Mexican policy referred to by Sec- 
retary Hull 

II] \cTION OF O1t COMPANIES WHOSE PROPERTIES 

WERE EXPROPRIATED 

On April 5, 1938, the oil companies appealed to 
the District Coyrt of Mexico for injunctive relief, 
alleging the unconstitutionality of the Expropriation 
Law and Decree. The court originally fixed Septem- 
ber 29, 1938, as the date for hearing of this appeal but 
subsequently moved this date up to May 11, 1938. On 
this latter date the court took the appeal under advise- 
ment and to date no decision has been rendered. 

The companies did not attempt to comply with the 
requirement of the Expropriation Law for a protest 
to an Administrative tribunal within fifteen days, nor 
did they accept the Executive invitation to participate 
in an appraisal of the properties. Their reasons for this 
action are stated to be the prejudicial effect on their 
position inasmuch as such action would in their opinion 
be construed as recognition of the validity of the law 
and the proceedings under it. Recently the President 
of Mexico has announced that a unilateral valuation 
made by the Government will be forthcoming within a 
few days and that payment will be made within a year. 
(See New York Times, Sunday, July 17, 1938, Part I). 

The oil companies of course immediately placed 
the facts concerning the expropriation before their 
respective governments. 


1\ DipLoOMATIC ACTION * (GREAT BRITAIN AND 
UNITED STATES 


On March 21, 1938, the British Government noti- 
fied Mexico that it reserved all its rights in connection 
with the expropriation of the British-owned companies ; 
and on March 29 Secretary Hull made his announce- 
ment that the United States insisted upon the payment 
of fair. assured and effective value to its nationals. In 
a note, dated March 31, 1938, written by President 
Cardenas of Mexico and delivered to the American 
Ambassador to Mexico, it is stated: 

“Mexico has always wished to maintain its prestige, 
carrying out its obligations, but elements which did not un- 
derstand Mexico placed obstacles in the way of this high 
and noble purpose. Today a new dawn breaks on its future 
with the opening to it of the doors of opportunity. You 
mav be sure. Mr. Ambassador. that Mexico will know how 
to honor its obligations of today and its obligations of 
vesterday. 

\s we have not the official correspondence of our 
own State Department with the Mexican Government, 
if anv, we do not know what their attitude is, but it is 
evident from our Secretary's public statement as well 
as from the longtime record of the State Department 
that they will surrender no rights belonging to the 
American nation, acting on behalf of its own nationals. 


It may be interesting to refer to the British cor- 
respondence with the Mexican Government regarding 
the expropriation of oil properties in Mexico. This 
correspondence begins on April 8, 1938, and concludes 
on May 20, 1938. I quote some of its passages as 
indicative of the legal position taken by Great Britain 


~ 


and the replies thereto of Mexico. The note of April 
8, 1938, states: 


“His Majesty’s Government in the United Kingdom 
do not question the general right of a Government to ex- 
propriate in the public interest and on payment of ade- 
quate compensation; but this principle does not serve to 
justify expropriations essentially arbitrary in character. In 
the present case expropriation was the culminating point 
in a series of events, and the question of its validity can- 
not be separated from these.” 


The note then goes on to point out the irregularity and 
the illegality of the action of the Labor Board, and 
proceeds : 


“His Majesty's Government are fully satisfied that 
the conditions following from non-compliance with the 
award were not such as have warranted the adoption of 
such a drastic and far-reaching measure as expropriation. 
The severity of this harsh and arbitrary step was out of 
all proportion to the exigencies of the situation which it 
was allegedly designed to meet and went far beyond what 
was necessary if the real object which the Mexican Gov- 
ernment had had before them was merely to secure the 
execution of the award and what, in their view, would be 
fair treatment for the wage earners.” 

\nd the note concludes: 

“In the face of considerations such as those set forth 
above which his Majesty’s Government must reserve the 
right in due course to restate and to add to, they find dif- 
ficulty in escaping the conclusions that the real motive 
for the expropriation was a political desire to acquire for 
Mexico in permanence the advantages of ownership and 
control of the oil-fields; that expropriation was tantamount 
to confiscation carried out under a veil of legality formed 
by basing it upon labour issues; and that the consequences 
have been a denial of justice and a transgression by the 
Mexican Government of the principles of international 
law. 

“His Majesty's Government see no way in which this 
situation can be remedied but by the restoration of its 
properties to the Company itself. This His Majesty’s Min- 
ister is instructed hereby formally to request.” 

To this note the Mexican Government replies : 

“Our interest is a Mexican enterprise and therefore 
the defence of its interests does not appertain to a foreign 
State, either in the realm of internal affairs of the Mexican 
State or in the sphere of international life. 

“Mexico cannot admit that any State, on the pretext 
of protecting the interests of the shareholders of a Mex- 
ican company, may deny the existence of the legal entity 
of companies organized in Mexico in accordance with 
our laws.” 

x * 

5 ‘here is a universally accepted principle of in- 

ternational law which attributes to all sovereign and in- 
dependent countries the right to expropriate in the public 
interest with the payment of adequate compensation; more 
over, this principle has been considered and held to mean 
that the grounds of public interest may be determined by 
every State at its own discretion, with such latitude as 
conditions, social and of every other kind, may require in 
each case.” 
The note goes on to claim that the Mexican Govern 
ment cannot admit any limitations upon its right to 
expropriate, which it insists must be a matter entirely 
of internal policy. They do, however, agree that: 

“The expropriation of the Mexican Eagle Company 
constituted the culminating point of a series of events and 
circumstances; but they are not in accord with the opin- 
ion expressed by your Excellency that the validity of the 
measure depends exclusively on such circumstances. 

“On the contrary, the expropriation decree must be 
appraised separately and must be adjudged legal and valid 














816 


in itself, although it is recognized that the « 
preceding it made expropriation indispensabl 

“On this point, my Government d re that both the 
ere rendered in 


ircumstances 


award and the judgment t 
strict conformity with the epublic of Mex 
ico.” 
Hence the claim that refusal of t ipanv to compl 
with this award justified the applicat of the expro 
priation law. In connection with t tatement, there 
appears in the note the follown 

“The firm determination to pay the properties ¢ 
propriated has been declared publ efore the whol 
world, and the Republic’s capacit 1 real and 
certain fact.”’ 
The representatives of the compat ive been notified 
to appear before the Ministry ms and Publi 
Credit 

“with a view to establishing in an equitabl innet 
the amount and form of ent pensation due 
to them.”’ 
As a further reply to the British claim, the note calls 
attention to the fact that 

“It cannot be said that ther: een a denial of 
justice, so long as the legal resource hich the co 
pany have for their protection have not vet been e> 
hausted before the Mexican Courts 
The Mexican defense wa plied t Great Britain 


from his Majesty's Government dated 


It is there stated 


in a note 
21, 1938 
“His 


\pril 


Majesty’s Government are not intervenin; 


behalf of the Mexican | igle ‘_ompal but mm behalf ‘i 
the very large majority of shareholde } ire of Brit 


ish nationality. 


“But the fact remains that the jority of sharehold 
ers who are the ultimate sufferers from the action of the 
Mexican (Government are British, and the undertaking in 
question is essentially a British interest 

“For this reason alone Hi vernment ha 


Maiestv {70 


the right which cannot be affected invthing in the 
Mexican Constitution to protest against an action whi 
they regard as unjustified, and to request the restituti 
as being the only practical means of iding serious it 
jury to extensive British interests 

“In these circumstances the Briti hareholders have 


no one to look to for protection put their (;,overnment 

“If the doctrine were acmitted that a Ge 
first make the operation interest 
tories depend upon their in 
and then plead such incorporation as thé 


vernment can 
in its terri 


local law 


toreign 
4 


‘orporation undet 





justineation tor 


rejecting foreign diplomatic interventior it is clear that 
the means would never be wanting whereby foreign Gov 
ernments could be prevented from exercising their un 


doubted right under international law to protect 


mercial interests of their nationals abroad 

“His Majesty’s Government cannot admit such a dos 
trine as debarring them from intervention any more than 
they have ever regarded themselves as precluded from in 


tervening on behalf of their nationals bv the existence of 
the so-called Calvo Clause 
In answer to the point made by the Mexican Govern 


ment that further recourse must be had to the Mexican 





courts, the British Government points to the fact that 

“The Mexican Government are not awaiting the out 
come of these proceedings, ind that eat damage has 
already been inflicted on British shareholders in the Com 


pany, which may become irreparable before the proceed 
ings are terminated.” 

The reply of the Mexican Government of April 26 
locks horns directly with Great Britain on the claim 


of its right to represent the British shareholder Che 
note states that: 

No basis exists for the attempted intervention of vour 
Excellency’s Government on_ behalf the shareholders, 
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since the thesis cannot be 


undertaking constitutes a British interé 





accepted that the expt 


S ! r 


fact that it involves a Mexican joint-stock 
hares of which change the ownership 
ference, and, in consequence, it is impossible 
the interest or participation which at a1 
itish 1 esto! may hold and retair I! 
tional of t atter be attributed by e ! 
wre 
It reiterates lherence to the Ca 
( orth in detail the renunciatio1 
ot any right of its shareholders to tn ( 
ectiol The Mexican Government re 
nent that there has been no dental of 11 
ourts have as yet taken no final decis 
il vel 1] pears to ha i been mace 
reparabl lat Lv nay vell have 
British properties long before the M« 
ade a final determination 
Che next note written by the British ( 
raises an interesting point. It calls atter 
financial state of Mexico, the fact that it 
certain installments already owing to Gre | 
indicates that an expropriation of su 
country in such a financial ncor t 


real bona-fide desire, as 


upply the 


ny 
necessarily very lat ( sul 
compensation would ne 
Mexico replies in a short and s¢ 
pavment on 
indebtedness and sen therewith a 


the 
0 Mexico, and, in 


) 1 4 ‘ 1 
British reierence to the fi 


esent 


of 


tone 





matic notes, call attention to the fact that 
Even powe States and thos¢ 
sources cannot pride themselves on the t 
t all their pecuniary obligations.” 
| ee 1 
Che British Government replies in 
i nowledves receipt ot the money sent i 
vith the interpretation placed by the I al 
’ ’ + +] 1,1 ] 
ernment upon their obligations in liqu ‘ 
depts Che co respondence between Gri ) 
\Mlexico here terminated and diplomatic 
ubsequently severe 
\ IMMEDIATE LEGAL PROBLEMS | 
Lhe legal problems raised by the 
rences in Mexico do not appear to b 
nature, or subject to much controversy as 
involved 
hn Have the British and Ai } 
TS thr ; aht til [ / international lax 
alf of nationa ening a majorit 
v4 
7 can corporations 
Phis right seems to be generally recos ( 
ases are cited in Moore’s Dig. II] New \ 


647-651 and Borchard, “Diplomatic Pri 


zens Abroad” (New York, 1915), 622. Th 

in the following instances seems contr 
Orinoco S. S. Ce S.) wv. Venesuela, Set 
413 60th Cong., Ist sess., 71; Delagoa Railwa 

WcMurdo v. Portugal), June 13, 1891, Moore’ 
1865 et seq., For Rel., 1900, 903 ; El Tri 5 
Commercial Co.) Salvador. Dec. 19. 19 | 
1902, 862-873, and Alsop v. Chile, Dec. 1, 1909 
luly 5, 1911, p. 9 
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tial amount 
644-646. 

The treaty between the United States and Mexico 
of September 8, 1923, establishing a claims commission 
(43 Stat. 1730, 1731) provided for the submission of 
claims for losses suffered by citizens of either country 
as stockholders of a corporation in which they have or 
have had a substantial and bona fide interest. This 
would imply recognition of the right of intervention 
under similar circumstances 

It will be remembered that the British note paid 
slight heed to the effort of Mexico to question the 
propriety of intervention on behalf of stockholders. 

Second. Is th 


See Antioquia Case, 


Moore’s Dig. VI, 


right of intervention obstructed by 


reason of the Calvd Clause, the Calvo Doctrine, or any 
similar principle 
The Mexican Constitution of 1917 provides that 


the Mexican Stat: 
minerals, etc. to fe 


may grant rights to Mexican lands, 
reigners only if the foreigners agree 


not to invoke the protection of their governments. 
(Article 27 ) 

Some of the oil companies were Mexican corpora- 
tions, some corporations foreign to Mexico. In the 
former case the stock certificates of the Mexican cor- 
porations are said to contain a statement to the effect 
that any alien juiring any interest in the company 


] 


shall be understood to agree not to invoke the protec- 


ion of his government. In the latter case the foreign 
corporation 1s required to make 


of similar import 


an express agreement 


The express undertaking of corporations foreign 
to Mexico and of stockholders of Mexican corporations 
to renounce the t of diplomatic intervention, would 
not appear to be an obstacle to such intervention or even 
to an affirmative appeal therefore by the injured parties 
to their under the circumstances we are 
discussing \ controversy over the general validity of 
the Calvo Clause has persisted between the so-called 
“exploiting” nations and those purely of the “exploited” 


vrove;rninne nts, 


class. The term “Calvo Clause” is generally used only 
when applied to the provision in contracts with a for- 
eign government as opposed to laws. The acceptance 


of a charter of incorporation or a certificate of qualifi- 
cation to do business in Mexico may probably be such 
a contract but there would be some question as to the 
mere acquisition title to a stock certificate by an 
alien. However, assuming that a contractual relation- 
ship exists in each case to the same extent as though 
the clause were contained in a concession contract, even 
an exclusively exploited country should hesitate to 
attempt to enforce the agreement of renunciation when 
an act of iation without compensation is 


expropt 


involved. See Lionel Morgan Summers, “The Calvo 
Clause,” 19 Virginia Law Rev. 459 (1933), originally 
printed in Frencl Revue de Droit International, 


567: Borchard, “Diplomatic Protection of Citizens 
\broad,” p. 792 et seq. (1915), and Draft Convention 
on Responsibility of States, Howard Research in 
International Law (1929), Article 17, and Comment. 
This is true a fortior in the absence of any contractual 


relationship where the only limitation is contained in 
the municipal legislation of Mexico. See Borchard, 
op. cit. page 842 and Draft Convention on Responsi 
bility of States, op. cit. Articles 16 (c) and 17 and 
Comment 

Third. Has an injustice been commutted for which 
VEXICO has internationally responsible ? 

The answer his question ordinarily would 


significance of the expro 


involve consideration of the 





priation in the light of Mexican municipal law and in 
the light of international law. 

As to the municipal law, it has been asserted on 
behalf of the oil companies that the Expropriation Law 
of 1936 is itself unconstitutional and that the Expro- 
priation decree was not authorized by the provisions 
of the Law, and further that the manner and extent of 
taking over the properties were not authorized by the 
Decree. 

It is said that the Expropriation Law is uncon- 
stitutional because it authorizes an immediate taking 
of property without court procedure as required by the 
Mexican Constitution, the only relief consisting of pro- 
test to an administrative tribunal, and also because the 
Constitution does not authorize the expropriation of 
any industries. 

The Expropriation Decree affected without specific 
description all properties of designated companies 
which might later be considered by the Minister of 
National Economy essential. 

Whether the act of expropriation may have been 
invalid or not under Mexican municipal law, it would 
seem clearly to violate well recognized principles of 
international law. It is to be noted that Mexico has 
at no time made any denial of its obligation to com- 
pensate the oil companies for the loss of their prop- 
erties. It being conceded that the act of expropriation 
could only be justified through compensation, it will 
be recalled that the Payne-Warren Negotiations had 
resulted in a declaration that the Mexican Constitution 
provided for “immediate compensation in cash.” The 
rules of international law are in accord as evidenced 
by the following arbitral decisions. See Delagoa Bay 
Railway case, (also referred to as McMurdo v. Por- 
tugal) ; Moore’s Arb. 1865; For. Rel., 1900, 903; The 
Pious Fund case, between Mexico and the United 
States, decided October 14, 1902; The Hague Court 
Reports, Scott, N.Y., 1916, p. 1; The Upton Case, 
Venezuelan Arbitrations of 1903, Ralston, 172, 184; 
The De Sabla case, American and Panamanian General 
Claims Arbitration Convention of July 28, 1926, and 
December 17, 1932, Report of Bert L. Hunt, Agent 
for the United States, p. 379; The Expropriated Re- 
ligious Properties case between France, Great Britain, 
Spain and Portugal, decided Sept. 2 and 4, 1920, The 
Hague Court Reports, 2d series, Scott, N.Y., 1932, 
p. 1; Norwegian Claims case between Norway and 
United States, decided October 13, 1922, The Hague 
Court Reports, 2d series, Scott, N.Y., 1932, p. 39; 
Heirs of Pedro Armendariz v. The United States, 4 
Moore’s Arb. 3722. Any possibility of deferring pay- 
ment beyond taking possession, such as is the case in 
certain of our American States where the constitutions 
do not provide for simultaneous payment, is most 
rigidly limited to cases where prompt compensation is 
adequately assured by due process of law. Thus where 
the resources of a municipal corporation in Pennsyl 
vania were insufficient to enable it to make prompt 
compensation the owner could not be dispossessed until 
satisfactory security for payment was given. Keene v. 
Bristol, 26 Pa. St. 46. In this case the municipal cor- 
poration could barely meet its ordinary expenses 
through its taxes. The Mexican financial position is 
at least analagous. 

It thus appears that, in the absence of payment 
or satisfactory guaranty, an injustice has been done 
to British and American nationals justifying immediate 
intervention by the two governments without the neces- 
sity of further pursuit of local remedies by the oil 
companies in Mexico. That the seizure of property 
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without legal process constitutes a denial of justice is 
apparent. See Draft Convention on Responsibility of 
States, op. cit. Article 9 and Comment 

Fourth. Measure of damages 

It is sometimes contended that the measure of 
damages in international law is determined by different 
principles than in the case of municipal law. It ts 
sometimes said that “indirect damages” are not allowed 
in international law, the implication being that this is 
a unique rule applicable only to this field. See Borchard 
op. cit. 413 et seq. The existence of such distinction 
between the municipal and international rule of dam 
ages is not in accord with authorities, as Lauterpacht 
lucidly puts it: 

“The question of award of damages in general, and of 
measure of damages in particular, furnishes, as shown 
already in the Fabiani case and in the Russian Indemnity 
case, another clear example of filling a gap in the law by 
f law. When the Perma- 


recourse to general principles « 
nent Court of International Justice in the Factory at Chor 
sow case stated that the duty of making reparation in case 
of a breach of an engagement is not only a principle of 
international law, but also ‘a general conception of law,’ 
it gave its sanction to a long series of arbitral decisions. 
The same applies to the question of measure of damages. 
Thus in the case of the Cape Horn Pigeon and other ves- 
sels, decided in 1902, between the United States and Russia, 
the arbitrator based his decision on the view that ‘the gen- 
eral principle of private law according to which damages 
ought to comprise an indemnity, not only for the damage 
suffered, but also for the loss of profits, is equally applica 
ble to international disputes.’ (H. Lauterpacht, The Func- 
tion of Law in the International Community, (Oxford 
University Press, 1933) 117, 118) 

As to general principles requiring prompt cash 
compensation in case of expropriation, I am not aware 
of any attempt to differentiate between municipal and 
international rules. These factors being a vital part 
of the right of property heretofore protected by prin- 
ciples of international law, no government would be 
permitted to destroy or seriously alter them by uni- 
lateral action affecting pre-existing rights. 

The Mexican attitude does ngt seem in accordance 
with the spirit of international law. The British Gov- 
ernment raises a point which tends to throw doubt 
upon the good faith of the Mexican Government in 
calling attention to that Government’s inability to make 
any adequate compensation in any reasonable time for 
the properties taken. It would hardly comply with 
the requisites of international fair dealing and the pro- 
tection of the property of aliens to take these great 
properties and then perhaps to return to the owners 
some slight fraction of their output of petroleum. This 
would be a sort of opera bouffe compensation not 
measuring up to the standards required by good faith 
and law among the nations 

That such may be the method of compensation 
contemplated is made clear by the following statement 
of President Cardenas in a message to the Mexican 
nation on the oil question: 

“To be more precise, we must say that there exists 
the urgent need to pay, within the terms by law provided, 
the debt arising out of the action taken for expropriation, 
and that we must likewise keep up at its normal pitch of 
activity the constructive work undertaken by the Govern- 
ment all over the Country, to afford a future of prosperity 
and to create for our citizens sources of permanent occu- 
pation. 


* * 


“We have also taken such measures as may be neces- 
sary, so that the funds yielded by petroleum operation shall 





preferentially be devoted to the promotion and furtherance 
of the industry and to satisfaction of the debt contracted 
by nationalization of petroleum resources, for it is obvious 
that intelligent distribution of this element will ensure 
performance of the commitment by us assumed and only 
for some unexpected and sudden reason could satisfaction 
of our commitment devolve upon the ordinary resources of 
our people; to this end we have accepted the popular offer 
to contribute out of the individual funds of our citizens 
to reinforce the solvency of our nation so that success may 
be assured.” 

It is perhaps somewhat surprising to find, upon 
examination of this Mexican petroleum situation, that 
the propositions of international law involved are not 
of a more far-reaching character. Had the Mexican 
Government been able and willing to pay or secure 
payment of a sum commensurate with the value of 
these oil properties, I cannot see how the foreign hold 
ers could have claimed more. In the absence, however, 
of such a payment, it does seem that the actions of 
Mexico, especially the proceedings of the Labor Board, 
have been arbitrary and that until the companies, either 
directly or through their Governments representing 
the shareholders, receive adequate compensation 
Mexico must remain at fault as having violated its own 
constitutional guarantee of property and its own 
officially expressed declaration of the right to compen 
sation, as well as international law. 


VI. THe Broaper LEGAL ProBLEM 


The existing Mexican petroleum controversy does 
not directly raise the broader legal problem I am about 
to discuss. As I have said, Mexico does not den) 
responsibility for compensation for the oil properties. 
She does not claim to be acting pursuant to a national 
policy affecting her own nationals and aliens alike and 
justifying taking of property without compensation 
On the contrary, statements of her executive would 
indicate a definite discrimination against aliens, and 
whatever may be the future international law in this 
respect and in spite of practices of certain present-day 
nations, there can be no doubt that discriminatory 
confiscation of alien property, even if effected as a 
part of a national policy of wholesale expulsion of 
foreign interests, contravenes the rules of international! 
law. 

The broader legal problem to which I refer arises 
only when a nation determines in good faith as a social 
reform measure to take for the public use without com 
pensation all of a certain class of properties or industries 
of alien and national alike. It is evident that before this 
problem can arise, any municipal requirement of com 
pensation, constitutional or otherwise, must be re 
moved, for otherwise both the national and the alien 
could complain. I believe that, in the case of Mexico 
the Constitution would have to be amended before 
she could present a proper example of the problem with 
respect to all properties. If she were to attempt to 
circumvent the provision of her present Constitution 
requiring compensation in the case of expropriation, 
she would have either to revive the effort to limit 
rigidly those “positive acts’’ which are sufficient to 
create “pre-existing rights” or she would have to have 
her Supreme Court overrule the five Amparo cases 
of 1921 and 1922. This latter possibility is discussed 
with discernment by Mr. Crawford in the article I 
have already referred to. In either event, however, | 
fail to see how she could overcome the obvious effect 
of discrimination, since the effect on her own nationals 
would be quite insignificant because of the unimpor 
tant holdings of operating oil lands by Mexican 
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nationals. Even with a _ constitutional amendment 
clearly expropriating all oil properties without com- 
pensation the burden of proving good faith with respect 
to aliens would seem impossible for Mexico to meet 
in view of the existing record. 

llowever, coming to the Agrarian problem, let us 
suppose a nation has in good faith adopted a non- 
discriminatory policy of taking over a certain class of 
property for the public use without compensation to 
the owners. There is a certain kind of legislation which 
has become more or less prevalent the Great 
War, and which aims at economic equalization through 
divisions of property. The Agrarian laws of various 
uropean nations, such as Roumania, Czecho-Slovakia, 
.. and the Agrarfan laws of our neighboring Mexico, 
referred to by the Secretary of State, have in pursuance 
of a fundamental and revolutionary social policy limited 
the ownership generally of certain classes of land, inci- 
dentally thereby affecting the rights of foreigners who 
had invested in such properties. 

Mexico, aS a 


since 


etc 


consequence of the Constitution of 
1917, has adopted various agrarian laws affecting large 
amounts of privately owned real estate. This legislation 
deprives many American owners of their holdings and 
there has been much discussion as to the liability for 
compensation to be made to foreigners. It has been 
argued that in this respect there should be no difference 
between foreigners and nationals, and that if the 
foreigners receive the same treatment as their nationals 
their cannot complain that international 
law has been violated 


Governments 


[In connection with this problem there has been an 
exceptional discussion by two eminent international 
jurists, Professor Alexander P. Fachiri, and Sir John 
Fischer Williams, K. ( The discussion was opened 


by Fachiri in an article entitled, “Expropriation and 
International Lav Fachiri states the problem as 
follows : 

“The legislation in question, although varying in many 
respects according to the economic conditions and political 


countries where it has 
broad characteristics in common. 
These may be Large landed proper- 
ties are expropriatec ‘nationalized’ for the purpose of 
being divided up for the benefit of small cultivators—prin- 
cipally ex-soldiers 1 the former owners are either given 


views prevailing in the different 
heen adopted, has ceTrtall 
| 1 


described as follows 


] 


an inadequate ‘indemnity’ in cash or in bonds, or, though 
this is rarer, no compensation at all. The proportion by 
which the ‘indemnity’ falls short of the value varies under 
the different laws, but in each case there is an element 


of confiscation, in the sense that the amount of the compen- 
sation provided cannot on any fair basis be regarded as 
commensurate with the real value of the property. Finally, 


the laws do not in terms discriminate between nationals 
and foreigners.” (British Year Book of International 
Law, 1925, 159. See also “World Affairs” in Shepardson, 
1937). 

Fachiri formulates two propositions as of inter- 
national law 

"a \ state ntitled to protect its subjects in 


their property resulting from 
which there is discrimina- 


another state from injury to 
measures in the application of 


tion between them and the subjects of such other state. 
“2. A state is entitled to protect its subjects in 

another state from gross injustice at the hands of such 

other state, even if the measure complained of is applied 


equally to the subject such other state.” (British Year 
Book of International Law, 1925, 160). 
In support of such propositions he cites Westlake, 
Hall, Oppenheim, as well as other authorities. 

Sir John Fischer Williams, in an article entitled 


and the Property of Aliens,” which 


“International Law 


appears in “Chapters on Current International Law 
and the League of Nations,” states the following: 

“There exists a general rule that if a State expro 
priates the property of an alien without the payment oi 
full compensation it commits a wrong of which the State 
of the alien affected is entitled to complain, even if the 
measure of expropriation applies indiscriminately to na- 
tionals and to aliens. The affirmative of this proposition 
is asserted by many lawyers of great eminence, and appears 
at the present time to be supported by the predominant 
sentiment of the jurists of the United States. But when 
we pass from the domain of opinion to the realm of actual 
international law the doctrine is found to have less support. 
For his own part, the present writer does not believe that 
it is an accepted doctrine of international society; there 
appear to him to be good reasons why it ought not to be 
received into the body of international law.” (147-8). 

He then proceeds to examine the cases which were 
cited by Fachiri in his article I have referred to. 

The original cases upon which Fachiri had relied 
for the general proposition that the property of aliens 
could not be taken without compensation, even though 
the taking was done under a general rule applying to 
aliens and nationals alike, are the following: 

Sicilian Sulphur Monopoly (British State Papers 1839 
40); Henry Savage (Moore's International Arbitrations 
Vol. 2); Rev. Jonas King (Moore's Digest Vol. VI); 
George Finlay (British State Papers 1849-50); Delagoa 
Bay Railway Arbitration of 1900 (British State Papers 
1888-9) ; Portuguese Religious Properties (British Year 
Book of International Law, 1925); J/talian IJnsurance 
Monopoly (Banner Miller Co. v. State of N. Y., 1925, 240 
N. Y.); Norwegian Ships Arbitration (Proceedings of the 
Tribunal, The Hague, 1922); Chorsow Factory in Upper 
Silesia (Permanent Court of International Justice). 

It does seem to me that the general thought under 
lying all of these precedents was that the property of 
aliens was not to be taken without compensation, even 
though nationals were similarly treated, but in some 
of the cases the assumption is probably not necessary 
to the decision and is in the nature of dicta. I have 
not found that any of them went deeply into the ques- 
tion as to whether the general international law rule, 
as to the protection of aliens in their person and their 
property, was seriously affected by the fact that the 
injury resulted from a general national law affecting 
all within the jurisdiction alike. It seems to me that 
Fischer Williams interprets the precedents too nar- 
rowly, and I think a reading of them rather bears out 
this conclusion reached by Fachiri. 

“By way of conclusion to this part of my review, | 
respectfully maintain that international practice and arbi 
tral decisions indisputably establish the proposition that 
the, confiscation of the tangible property of foreigners is, 
in itself, a matter of giving rise to a claim at international 
law, and further, that it is a reasonable conclusion to be 
drawn from the precedents that the fact that the confisca- 
tion is effected by means of general legislation applicable 
equally to nationals of the enacting state does not afford 
an answer to an international claim.” (British Year Book 
of International Law, 1929, 46). 

In addition to the arguments from the authorities, 
Fischer Williams treats the matter very fully from the 
standpoint of principle. He insists that it would be 
anomalous to consider that a foreigner had greater 
rights than a national as against national legislation 
treating all alike. The question 
“is not whether on the whole for most forms of property 
private ownership gives to the community better results 
than public ownership, but whether modern civilization 
requires the recognition of a general dogma raising the 
inviolability of private property into a public duty of 
States, a public duty which in the relationship of a State 
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to its own nationals must remain moral only and not legal, 
but which nevertheless when aliens are concerned becomes 
an obligation of international ' It urely impossible, 
whatever may be our vie to the relative merits of 
socialist and individualist doctrines, t ert that modern 
civilization requires all States to accept so unreservedl; 
the theories of one side in the great ecor ic disputes. 
“To seek to entrench individualism as against collect- 
ivism by a canon of international lav not merely to take 
an economic doctrine out ere lomestic legisla 
tion, where alone it properly belongs, but also to run a 


grave risk of discrediting international law in the eves of 
those who accept collectivist doctrines either for all 
erty or tor a part of it. Such action will in the end neither 


help to preserve private property nor strengthen the power 


prop 


| } 
of international law Internatior iw | indeed nothing 
to do with domestic economic conflict; its authority must 
not be impaired nor its high impartiality endangered by 
dragging it into the melé Chapter f Current Inte 
national Law and the League of Natio1 173-4-5-6). 


To this rather startling statement Fachiri replies 


soberly and, it seems to me, sound Vy, as follows 


“We therefore come back to what Sir John trulv de 
scribes as the ultimate point of principle Is the right of 
property to be regarded as ‘fundamental’? I submit that 
the real problem is not one of philosophy or of economic 


theory, but of fact Che material question for our purpose 

not whether the right of property can be justified in 
the abstract, but whether or not it is, at the present time, 
considered by civilized mankind generally as in the same 
category as the other rights desribed as fundamental; the 
rights to life and liberty. I believe it i ind I rely upon 
the evidence afforded by the international precedents as 
well as by the constitutional laws and practice of civilized 
nations \s against this there is, as we have seen, sub 
stantially no evidence of an international character, so 
that the other scale is, I submit, heavil veighted in m 
favor. Sir John relies upon certain developments in 
internal administration and law, which I shall discuss in 


a moment, but he alludes incidentally to the modern growth 
of socialist doctrines, and in this connection it 1s not 
uninteresting to remember that the responsible leaders of 
the Socialist party in England, and I believe the same i 


true of most other countri disclait the intention of 
expropriating private propert ithout mpensation Si 
far as I know it is only in Soviet Russia that confiscation 


1s openly defended in principle and carried out in practice. 
Che isolated departure from the rule of re pect tor private 


property which have occurred it ther countries are 
admittedly exceptional and cannot afford evidence of a 
change of attitude on the part of civilized states generally 

‘A number of reasot rgelv political, are advanced 


why international law oug/t not to protect private prop 


erty. I do not think it is ne ry t ent upon thet 
It is a matter of opinion ’ersonall ee no serious 
inconvenience in a rule vhicl Ist imt 1 the blis 
tion of compensating is} essed foreigners leaves fhe 
state tree to expropriate such propert t deems necrec 
ary for its welfare.’ Interna 1 ! the Proper 
if Aliens, British Year Bool f International Law, 1929 
vt). 51) 

There are doubtless cases in whi (sovernments 
dealing with special classes of property might claim 
that thev need furnish ne mpensation for limitine 
or suppressing the ownership of aliens in such property 
No claims, I believe, were ever mad r the liberation 
of slaves in the United States: nor does the Eighteent! 
\mendment appear to hay iven rise to serious claims 
for the destruction of the valve of property in intoxi 
cants. It may well be that international tribunals will 


recognize that certain properties possess in their us: 
dangerous elements whicl may make tol expropriation 
without compensation The Supreme Court of the 
United States, contrary to older jurisprudence, held 


that such was the case with alcoholic beverages. Doubt 
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less cases of this ki 
and ot society, and 
than serious impair1 
police power, within 
usually said to fall, is 
does not in my opini 





da 





id arise in the evolution of law 


e exceptions to the rule rathet 
nents of it. The fact that th 
which these exceptional cases ar¢ 
not capable of exact delimita 10n, 
n justify the view held by Fische: 


Williams that all effort to distinguish between property 
and rights subject to suppression without compensati 
and those for which compensation must be g 
should be abandoned in the field of international law 
It is insisted by Fischer Williams that the do 


trine contended for of 


the protection of private property 


would put property in a stronger position than liberty 


and personal rights so far as the alien was concerned 


responsible for injut 


agents to the person of 


ts own, based upe 


yt 


In this I cannot follow his reasoning Che State is 
y done by any of its organs o1 
the alien. Ifa State, for reas 1 
m Communism, racialism, or any 
ly maltreats its own citizens 


other ism, shameful 


retuses to recognize 1 


1 them any civil or natural rights, 


reduces them to some sort of bondage, can that be a 


justification for so t1 


eating aliens who happen to live 


or to find themselves within the jurisdictio1 I d 


not think that the 


property of the alien is to be 


respected in any greater degree than his persot 


I do insist that both 
international law to 
and such measure of 
or abandoned because 
its own nationals a 
than that heretofore a 


are entitled under t ules 
a certain measure of protecti 
protection cannot e mil 
some State chooses ti idopt f« 
less human and decent stan 


ssented to by the usage and prac 
| 


tice of nations and formulated into rules of inter 


law, if it is to mean at 
which by the general 
ority of the nations 


property 


has and still does constit 


ional law. The concept of “property” in international 


iything, must include those rights 


consent of at least a larg: 


In this connection certain remarks of Charles |] 


Hughes are most pet 


United States Chambx 
1922, he said 


tinent In an address 


r ot Commerce on December 18 





‘A fundamental question at this time the 
tion ~ the essential | es of internationa 
through the demand for the recognition 1 title 
icquired in accordance th existing law and 
tenance of the nctit contracts and of 
f enforcing thet Intercourse, from the st { t 
business, consists in the making of contra d t 
icquisition of property rights. Nations may pt what 
olicies they please for the future conduct I 
lait and if these licies are not enlightens 
nevitabl e tl yroduction will lang é 
hrivel ( ll look in t 
1 ‘ dence t the vill be thir t 
te ning the future policy 1 ca t 
‘ ek internat tercourse, they 
ernational obligatior When thev have 
ur sé witl ther nations have establishe 1 tl 
under which contracts have been made and propert 
dly icquired they put themselves outside t 
nternational intercourse if thev enter upor 
onfiscation International relations procee upon the 
tulates of international moralitv, and the t 
tal p! neiple to be maintained at this time vit resp 
international relations is that no state is entitl 
place within the family of nations if it destt 
lati ot hon rable intercourse by resort ft t t 
ind repudiation (American Journal of Internat 
aw Vol 16, pp 356 and J. F 
[ believe that with all respect to an eminent 


licist the views of Fis 


highly individualistic. 





her Williams are, in this respect 
See, however, F. S. Dunn, Int 
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national Law and Property Rights, 28 Col. L. Rev. 
166 (1928). 
The imposing array of authority in accord with 


Fachiri is collected by S. Mallet-Prevost in the erudite 


article which | have referred to. The underlying prin- 
ciple is nowhere better stated than by Elihu Root: 

“There is 
fundamental and of such general acceptance by all civilized 
countries as to form a part of the international law of 
the world Phe yndition upon which any country is 
entitled to measure the justice Cue from it to an alien by 
the justice which it accords to its own citizens is that its 
system of law and administration shall conform to this 
general standard. If any country’s system of law and 
administration does*not: conform to that standard, although 
the people of the country may be content or compelled to 
live under it, no other country can be compelled to accept 
it as furnishing itisfactory measure of treatment to its 
citizens.”” Proceedings, American Society of Interna- 
tional Law (1910) 20-21). 

VII. Tue SoctaL, Economic AND POLITICAL 

PROBLEMS 


a standard of justice, very simple, very 


The present general state of social upheaval and 
the rise of dictatorships must seriously affect the basis 
of international law, and may well lead to much uncer- 
tainty and disturbance in its development. How far 
can we still maintain that there is a common conscious- 
ness among the civilized nations of the world as to 
order, personal liberty and private property? And how 
far without such common consciousness as to these 
can there be any support for international law ? 

Is it not possible that with the growth of Com- 
munism and Fascism the older concepts of property 
may disappear, and that the alien, so far as private 
possessions are concerned, may find himself at the 
tender mercies of the totalitarian State, which knows 
of no law save the dictates of its own temporary ruling ? 
As admirably stated by Dean Roscoe Pound: 

“The State takes the place of Jehovah handing the 
tablets of the law to Moses, or Manu dictating the sacred 
law; or the Sun-god handing the code to Hammurabi. 
Law is law by convention and enactment—the proposition, 
plausibly maintained by sophists, which led Greek philoso- 
phers to seek some basis that made a stronger appeal to 
men to uphold the legal order and the security of social 
institutions.” (Pound, The Revival of Natural Law Con- 
cepts, 311). 

It is, perhaps, with these possibilities in mind that 
there has been of late years a revival of the older con- 
cept of natural law, or of fundamental law, a law tran- 
scending mere municipal law and based upon the nature 
of man and his aspirations for right and justice. I am 
aware that under the influence of the analytical school 
and the disciples of Austin this older conception of a 
higher law has been derided as a mere moral aspiration 
or ethical rhetori Nevertheless there has always 
persisted the thought found in decisions of English 
courts and running all through constitutional law of 
the United States that there existed a higher law, a 


law of reason, by which the temporary enactments of 


passing governments were to be judged. In fact, it is 
such a thought which lies at the basis of American 
National and State constitutions. Differentiating as 
they do between higher and lower degrees of law, this 
final analysis resolves itself back into the older doc- 
trine of a natural 
civilized mankind 


law, or law of reason, common to 


“At all times natural law has been considered as a 
body of principles or doctrines, sufficiently well known and 
approved to be used judges in molding the law to suit 
concrete cases or in filling gaps in the written rules as 








applicable to controversies.” (Pound, The Revival of 
Natural Law Concepts, 303). 

Or as is,remarked in his usual felicitous style by the 
late Mr. Justice Cardozo: 

“Implicit in every decision where the question is, so 
to speak, at large, is a philosophy of the origin and aim of 
law—the philosophy which, however veiled, is in truth the 
final arbiter ... neither lawyer nor judge, pressing forward 
along one line or retreating along another, is conscious 
at all times that it is philosophy which is impelling him to 
the front or driving him to the rear.” (Harvard Law 
Review, 1923, 282). 

A great modern scholar, Professor C. H. Mce- 
Illwain, says: 

“There is a fundamental law which binds a king and 
beyond which he may not go. The principle has persisted 
through all changes. Men may not always have been 
clear as to what particular rights or liberties were guaran- 
teed by the fundamental law, but as to the existence of 
such a law there was no doubt, and any act that violated it 
was in a true sense felt to be no law.” (The High Court 
of Parliament and Its Supremacy). 

These statements, it will be said, are mere ex- 
pressions of individual opinion, however eminent the 
authors. It is interesting then to turn to the formal 
resolutions of the /nstitut de Droit International, a most 
important body of jurists representing the civilized 
nations of the world. That body at its session held in 
New York in 1929, after years of study by a com- 
mission, and after full debate, formulated a declaration 
of the international rights of men. It seems to me that 
the significance of this declaration has largely escaped 
the attention of publicists and international lawyers. 
At this time when in various States the human indi- 
vidual seems to be altogether without rights as against 
the so-called State, this formal declaration made by 
jurists, representing practically all of the States of the 
civilized world, is of high importance. The resolution 
in a short preamble recites that the juristic conscience 
of the civilized world requires the recognition to the 
individual of rights of which he cannot be deprived by 
the State. The first article is as follows: 

“It is the duty of every State to recognize toward the 
individual the equal right to life, to liberty and property 
and to grant to all persons on its territory full and entire 
protection of these rights without distinction of nationality, 
of sex, of race, of language, or of religion.” (Annuaire de 
‘Institut de Droit International, 1929, 299). 

I do not think that a declaration of this kind can 
be considered as merely the pious aspiration of a body 
of well-meaning jurists. If international law, out of 
deference to what may be termed the collectivist ten- 
dency, is to abandon its attitude toward the protection 
of property, why should it not also adopt a similar 
attitude toward individual liberty ? 

At a time when certain nations are discriminating 
against large bodies of their own nationals because of 
religion, race or other causes, should we say that they 
would be justified in treating aliens in similar fashion ? 
If the argument be sound as to private property, I do 
not see why it is not equally sound as to personal 
liberty. And if those general rights of the individual 
heretofore recognized by the nations are to be so quali- 
fied that a nation may do to an alien anything that it 
is willing to do to its own nationals, I see little future 
for international law. 

Mr. Bullington very truly stated: 

“It is sometimes said that the international standard 
with respect to the treatment of aliens is satisfied in all 
cases where they receive the same treatment as nationals. 
This seemingly plausible statement may in effect deny the 
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international standard. If we admit that state 
into the family of nations implies an irrevocable admission 
that any standard which it is able to impose upon its own 
citizens may also be foreigners, 
there is no room for the international standard to function. 
That the treatment of aliens in the same 

nationals is not necessarily sufficient to meet t 
of international law has been established by the practice of 
nations and the decisions of arbitral tribunals. No West 
ern nation has yet accepted the confiscation of the property 
of its nationals by Russia, and it would 


receiving a 


properly imposed up 
prity ad *} 


mannet as 
1 
} 


1e demands 


scare ely he sup 


posed, for example, that the nationalization of women, if 
ever practiced, would be accepted as applicable to aliens 
If aliens always had to accept the local law without chal 


lenge, in neither case mentioned would other nations have 
legitimate cause for complaint. In effect, the evidence 
sustaining the existence of an international standard as 
necessarily prevailing over the standard is so 
preponderant that it will be assumed as established for the 


municipal 


purposes of this paper.” (Problems of International Law 
in the Mexican Constitution, American Journal Inte1 
national Law, October 1927, 702-3) 

It was because of the repudiation of the rule of 
international law protecting the rights of person and 
property that our Government during many _ years 
refused to recognize the Government of Soviet Russia. 
The policy of three Administrations—Harding, Cool 


ilge, Hoover—was predicated upon our unwillingness 
to recognize a Government founded upon principles 
which were in themselves a repudiation of international 
obligations. As was stated by President Coolidge: 
“Our Government does not propose, however, to enter 
into relations with another regime which refuses to recog- 
nize the sanctity of international I do not 


obligations 


propose to barter away for the privilege of trade any of 
the cherished rights of humanity I do not propose to 
make merchandise of any American principles. These 


rights and principles must go wherever the sanctions of 
our Government American Policy Toward Russia 
Since 1917, Schuman, 234, 5). 
Secretary Hughes repeatedly adopted thi 
tion, and remarked: 

“Tf the soviet authorities are 
confiscated property of American citizens or make effective 
compensation, they can do so.” (American Policy Toward 
Russia Since 1917, Schuman, 235). 

International law 
nations of Europe in the main, 
Westphalia, which divided Europe into many 


go. ( 


Salle pos! 


ready to restore the 


has been made by the civilized 


since the Treaty of 


nations 


Before that, Europe had a unity of consciousness 
through the Church, the Roman law and the Holy 
Roman Empire. The nations thus possessed some 


common ideas regarding right and wrong, 
of the individual, his place in society, his right to some 
measure of private property. 
inator fated to go into the discard ? 
place that the world is in a state 
the rise of proletariat o1 
fourth estate has profoundly affected the legislation of 
some nations. 
and autocracies, whether of the Communistic or 
type. In the nations where thx 
subsists, Government has more and more trespassed 
upon the individual liberty of the citizen and invaded 
many spheres heretofore thought to belong to the 
individual. 

International law made its great 
the days since the wars of 
age, a time of general peace and the increasing growth 
of parliamentary democracy. The truth is that inter 
national law as we understand it today has been very 
largely the resultant of the action of 


the dignity 


Is that common denom 
If it is a common 
~ social revolution. 


consciousness of the 


class 


In some it has resulted in dictatorships 
| 
Fascist 


democratic regime still 


advance during 
Napoleon—the Victorian 


\merica and 
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Great Britain in insisting, through diplomacy and 
arbitration, that certain general principles of law com 
mon to their own system should be recognized. ‘Due 


process of law,” the “reasonableness of the law,” and 
“natural law’ have much in common. It is these prin 
ciples that are now threatened by State omnipotence 
in various parts of the world. 
After the Great War, 1914-18, one had 
C 
in creating an organized community of nations—the 
dream of centuries. 
World Court seemed to have brought about that gen 
eral supremacy of law which, it was expected, might 


in the end eliminate another general conflagration 
threatening all civilization. But this was not to be, 
and in a world now daily threatened with new wars 


the disruptive factors are everywhere in the ascendency 

International law is not a body of philosophical 

abstractions. It springs from the intercourse of States 

through the generations. It must be _ profoundly 

attected by the acts and attitudes of great States. Thi 

Totalitarian State is necessarily inimical to the growtl 
I 


and development of international law because it 
avowedly seeks its ends outside of law and throug! 
preponderant force. The modern “mass mind’’ bows 


to and worships force, but has no respect for law as a 
voluntary submission to ordered right. 

My own view is that America, England, Franc¢ 
and all the other nations that still funda 
mental the inviolability of the person and property oi 
man, whether citizen or alien, must upon the 
maintenance of the rule of international law as it stands 
today regarding the protection of the individual—that 
international law was in the main created by the great 
nations that have developed through institutions and 
that have on the whole stood for due process of law 
as against mere arbitrary action. And minimization 
of the force of that law at the present time yields a 
victory to State despotism and deals a blow to inter 
national law. 

We have been discussing a serious problem, affect 
ing governments as well as individuals, and transcend 
ing mere technicalities of international 
or opportunist treatment of this problem may lead to 
much international ill will and international difficulties 
This was well pointed out in an editorial appearing in 
The New York Times of June 25, 1938 in which it 


is stated 


respect as 


insist 


law. Careless 


“Third, and in the long view most important, is th 


interest of Mexico in selling her oil in Latin America 
and with it the idea that expropriation pays. President 
Cardenas, in a speech in Cuba, has already urged the 


Latin-American nations to stand together against foreign 
‘economic imperialism.’ A campaign to make the Mexi 
precedent by taking 

holdings, so are we by the attitude we assume 
policy If, by the modern interpretation of the Monroc 
Doctrine, which we call the Good Neighbor policy, this 
(sovernment claims a protective interest in the relations 
of the nations of this hemisphere with the rest of the world, 
as Mexico’s friend and neighbor, it is our 
to give a wise and firm directive to a course which great 
affects our own international interests and relations 


can action a possession of toreigi 


toward this 


responsibilit 


[ would especially italicize the statement that “/{ 
Vexico is establishing a precedent by taking possession 
of foreign holdings, so are we (the United States) b) 
the attitude we assume toward this policy.” 

VIII 

lf international law may today appear to be weak 

and impotent, that is no reason why the United States 
(Continued en page 848) 


CONCLUSION 
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a former 


creator of this trust, is 


ANY lawyers attending the recent meeting D. Beaumont, the 

M of the American Bar Association in Cleve- resident of Cleveland, who, although not a lawyer, 
land were attracted by and interested in the has become interested in the Collection. 

leveland Public Library’s window displays of It was felt by the sponsoring committee that 
some of the materia cluded in the Collection of there is a place in any large public library for a 
Jurisprudence of The Cleveland Public Library collection of books and pictorial material of this 
established in honor of John H. Wigmore. kind, which, although not of such immediate utili- 
This Collectio sponsored by a Committee tarian value as to be found in the ordinary law 
of Cleveland lawyer The Collection consists of library, is helpful to students and research workers 
approximately six hundred books on jurisprudence, in the field of jurisprudence, legal history and re 
legal history, legal biography, classic legal liter lated subjects. This feeling of the Committee has 
ature not likely to be easily available elsewhere, been amply justified by the extensive and increas 
with a number of works in the fields of certain ing use which is being made of the Collection by 
sciences ancillary to the law, such as anthropology, students, and the interest of visiting lawyers in the 


Collection was such that it was thought that some 
account of the Collection might be worthwhile in 
the hope that the formation of similar collections in 
other cities might be stimulated. 
This particular Collection has 


etc. 


been named in 


terial relating to the early history of Ohio law. honor of Professor Wigmore because some of the 

The Collection heen developed largely by lawyers active in the sponsoring committee were 
individual gifts and from contributions made by former students of his, and because it was felt that 
the Louis D. Beaut rust. Commodore Louis such a designation was a deserved tribute. 
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CHARACTERIZING THE FUGACIOUS PRACTITIONER 


By A. G. C. 


BIERER, JR. 


Member of the Guthrie, Okla., Bar, Chairman of the National 
Conference of Bar Examiners 


SELDOM STABLE, ESQ., attorney at law, 
late unsuccessful candidate for public office, dis- 
appointed over the lack of appreciation of his 

merits displayed by the electorate of his district, con- 
scious of the increasing difficulty of making a liveli 
hood at the practise of his profession in his surround- 
ings, and conscious, too, of a sense of growing hostil 
ity which he has observed on the part of the Bar As- 
sociation and its Grievance Committee, not uncon- 
nected with certain practises in which Mr. Stable has 
seen fit to engage in his efforts to render his practise 
more lucrative, decides that the time has come to de- 
tach himself from his now uncongenial surroundings 
and seek others more attractive. 

Thereupon, he gathers unto himself his household 
goods, and armed and fortified with his license to prac- 
tise law, obtained under a pleasantly democratic sys- 
tem of admission on motion, looks about him to see 
if he can descry something resembling a land of milk 
and honey. He finds that the rules for bar admission 
in nearly all the states have made some provision for 
admission on comity of lawyers removing from other 
states. He finds that the usual rule reads something 
like this: “The following persons, if otherwise quali- 
fied under these rules, may be admitted to the practise 
of law in this State without examination: . . . Persons 
who have been lawfully engaged in the active and con- 
tinuous practise of law in another State or in a Terri 
tory of the United States or in.the District of Colum- 
bia for at least five years immediately preceding re- 
moval to this State.’ An application under this section 
must be accompanied by the certificate of a Judge of 
a Court of record in the district in which the appli 
cant last practised and of two active members of the 
Bar in said district, in good standing, certifying the 
duration of the applicant’s practise in said district, and 
that at the termination thereof the applicant was a 
member of the Bar of said district in good standing and 
2 person of good moral character.” Mr. Stable readily 
procures such certificates, and thus taking with him 
only that part of his reputation which he wishes to 
transplant, makes his departure to apply for admission 
on motion in the state of his choice. 

The substance of this rule, varying in language 
and length of practise required, and varying somewhat 
as to the number and content of the certificates re- 
quired, is in effect in most of the states of this Union. 
Other rules require similar showings to qualify an 
applicant for admission to the bar on examination, 
where such applicant has been admitted to the bar of 
the state from which he comes but has not practised 
there the required period for admission on motion 
Probably no state provides in its rules for the admis 
sion by comity of an attorney removing from another 
state regardless of his moral character, but each State 
makes in its rules some gesture like the above, whereby 


s 


it hopefully seeks to assure itself of the respectability 
of applicants by transfer for admission to its Bar 
Lawyers generally have a way of staying put 
Most lawyers who attain any substantial measure of 
success remain in the location where their practice is 
established and are little inclined to migrate from 
State to State. Nevertheless, around 600 lawyers a 
year are admitted to the Bar in the various States on 


n other 


comity provisions, based upon their practise 
States whence they remove. There were 634 such ad 
missions on motion in 1932, 678 in 1933, 775 in 1934, 
601 in 1935, 502 in 1936 and 618 in 1937. The dis 
tribution of these migrant attorneys has varied quite 
naturally among jurisdictions, according to density ot 
population and other factors affecting the real or fan 
cied need for lawyers in the States to which these ap 
plicants went. 

Various reasons have appeared why some lawyers 


do migrate, some good and some not so good. There 
is good reason, growing in extent, for the movement 


from State to State of lawyers engaged in special fields 


of practise, especially those in legal departments of 
business concerns active over several States. There 
are some cases, though few in relation to the whole, 
of removals for health. There are many entirely worthy 
cases of removal for the improvement of professional 
opportunities. The majority of such migrations, how 
ever, are simply in the hope of finding greener fields 
afar, and a surprising number are for the purpose of 
moving away from bad reputations in places where thi 
migrants have thoroughly discredited themselves and 
can no longer hope to prosper. The latter cases ar 
those with which the Bar is most particularly con 
cerned. It is concerned also with the mere floater who 
moves from place to place, seemingly unable to estab 
lish himself anywhere. 

The typical rule quoted at the start of this articl 
for inquiring into moral character of such applicants 
expresses a sound and worthy impulse. It does little 
more. The common experience of Bar examining au 


thorities is that it is a sorry individual indeed who cat 
not procure the certificate of some Judge and of tw 
practising attorneys, in the place whence he removes, 
to endorse his moral character. Sometimes we sus 


pect that the certificates written certify the willing 
ness of the migrant’s own Bench and Bar to see him 
go somewhere else rather than his fitness for member- 
ship at any Bar. Experience further shows that the 
average lawyer and the average Judge will sign sucl 
certificates without much care and without adequate 
inquiry to determine the facts, and even that they will 
certify favorably in cases where they do not sincerely 
regard the migrant as a worthy member of the Bar, 
just to be good fellows and avoid the unpleasantness 
of refusing such certificates. 

Probably no Bar examining authority believes that 
much reliance can be placed upon such meager safe 


guards as the rule provides. Such certificates have 
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tually been furnished in the past in favor of men who 
acts utterly unconscionable and 


1 


have been disbarred for 


professionally intolerable, and others have been fur 
nished to enable applicants to remove from their estab 
lished locations as alternative to their disbarment 


[wenty-three States have ceased to rely upon cer 
tificates produced the 
ificates plus information given by the applicant, and 


1 
} 


applicant, or upon such cer 


ie character investigation service for 


ave adopted { 
nts conducted by the National 


oreign attorney , 
This service was first 


Conference of Bar Examiners. 


made available in 1934, being first adopted by Cali 
fornia, closely followed by Delaware and several other 
States, and now is in uSe in twenty-three States, in 
luding Alabama, Arizona, California, Delaware, Flor 
ida, Indiana, Maine, Minnesota, Missouri, Nebraska, 
New Mexico, Ne York, Nevada, North Carolina, 
Ohio, Oklahoma, Oregon, Pennsylvania, Texas, Utah, 
Vermont, Washington and West Virginia. Last vear 
the Conference investigated and reported on 214 of 
these cases It is now reporting on an average of 
thirty to forty a month, and facilities for conducting 
these investigations are being rapidly expanded as the 


service is more extensively used by the examining au- 


1] 


thorities of the various 
The itions so conducted are vastly more 


tates, 


Investig: 


comprehensive and the results more enlightening than 
any previous method of conducting such inquiries. The 


Conference first obtains from the applicant, by a search 
ing information to be derived 
from him, contacts the he gives and then 
contacts other and independent sources of information 


questionnaire, all the 
re ferences 


including many practising lawyers at each place where 
the applicant has practised or resided, as well as agen- 
cies likely to have special information, such as Martin- 
agencies, bonding com 
mittees, Bar Association officers, 
Judges, Court clerks others. If the information 
so received warrants, the Conference employs special 
investigators to inquire and fully into matters 
which seem to throw doubt upon the applicant’s fitness. 
\ll the btained by the above efforts is 
confidentially rece confidentially transmitted 
to the examining author State where the ap- 
plicant seeks admiss! treatment 
intormatiol yt unattain- 
ntial factor in the success of the 
is the usual inhibitions of the 
asked for information are partially broken 
re willing to do their professional 
ting the known facts and accu- 
the applicant in confidence to 
horities, which, otherwise, they 


dale’s, law publishers, credit 
panies, character cot 


and 
report 


information 

Ve | and 

ties of the 
Chis 


Crwis¢ 


confidential 
produces absolutely 
able, and is a very ess« 
service, as by this meat 
persons 
down, and they are m 
and public duty by 

rate observations about 
the bar examining aut 
would not feel justified in doing. The applicant is fully 
any falsely 


protected against injustice arising from 


colored report, inspired by personal animosity or other 


unworthy motives, by the extensive scope of the in- 
quiry and the absolute impartiality with which it is 
conducted, so that any personal hostility or unfairness 
on the part of any informant results in his statement 
being so far out of line with the general report as to 


haracter of his assertions readilv de- 
the bar examining authority is in 

ontained in the report may be, 
d as a basis for cross examination 


make the unfair « 
tectable. Where 
doubt, the informatior 
and, frequently is, ust 
of the applicant by thi 
facts, without disclosing the source of 
information. Th practically 
date has been that the 


examining board on particular 
rf the examiners’ 
case to 


result in every 


Conference has laid before the 


examining authorities a substantially complete picture 
of the professional history of the applicant, vastly more 
enlightening and reliable than has been possible by any 
other or previous method, 

Reports of the Conference are in each case sub 
mitted without recommendation as to the admission o 
the rejection of the applicant, strictly for the informa 
tion of the examining authorities in the state where 
admission is asked, 

The Conference furnishes this 
form price of $25.00 for each investigation, which some 
states pay out of appropriate funds, usually the fees 
charged the applicant on filing his application, whik 
other states require the applicant to furnish the report 
from the Conference, in which case he pays the fee 
directly to the Conference. In either case the report 
goes to the examining authorities. 

This service has been received with uniform ap 
proval and acclaim by the examining authorities in th 
states which have used it. California especially has 
been emphatic in its approval of the service rendered 
and enthusiastic in its use, although California is prob- 
ably the best equipped and best staffed of any stat 
examining authority in the nation to make inquiries 
The American Bar Asso 
the service in a 


service at a unl 


of this character for itself. 
ciation and recommended 
resolution passed at its annual meeting at Los Angeles, 
July 18th, 1935. 

The fee charged for this investigation service is as 
moderate as the work will permit. Frequently the in 
vestigation costs more than the $25.00 fee, but the fee 
is kept the same. 

It is hoped for the sake of uniformity in the matte: 
of Bar admissions that the present rapid expansion 
of the use of this investigating service will continue, 
and that all the states and examining jurisdictions will 
Whether the an- 
small, 


endorsed 


eventually make use of the service. 
nual number of migrant attorneys is great or 
the matter of good character and reasonable fitness 
for the Bar as disclosed by the previous history of th 
applicant remains the factor of first importance in 
determining whether an applicant for admission on 
removal should be admitted, and the organized Lat 
has no more vital function to perform than to insist 
upon the protection of professional standards against 
lax admission the floate: 
Even high standards for original admissions will not 
adequately protect a state so long as the back door is 
left open, whereby the unworthy applicant can go 
somewhere else and gain admission to the Bar, then 


requirements encouraging 


enter the state on comity provisions without facilities 
for the local examining authorities to hold him respon 
sible for the record he has left behind him. 

No worthy applicant has been injured or embat 
rassed by the use of this service. A substantial num 
ber of unworthy ones have been stopped by the exam 
ining authorities’ possession of information furnished 
by the Conference report which has revealed facts with 
held or denied by the applicant and which have re 
exposure, in his rejection or the with 
drawal of his application. The price is one which 
should be no obstacle to any migrant attorney who 
would, if admitted, be a desirable addition to the Bat 
to which he aspires, and the service rendered should 
commend itself to the state properly 
appreciative of the importance of maintaining the stand 


sulted, upon 


Bar of every 


ard of professional integrity at its Bar. 
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A HEARTENING TRIBUTE 


If any members of the American Bar As 
sociation ever doubt or despair as to whether 
time and efforts devoted to it are worth while, 
they should take heart from the significant sen 
tences in the gracious message which Lord 
Macmillan brought to the Cleveland meeting 
from the Lord Chancellor of Great Britain. 
From his eminent position in the administra 
tion of justice according to law, Lord Chancel 
lor Maugham wrote to the gifted representative 
of Great Britain: 

“Like yourself, | am well aware of the 
splendid service which the American Bar As- 
sociation throughout the past half century has 
rendered in maintaining the traditions of our 
great profession and in promoting its contribu 
tion to the cause of ordered civilization. At 
few, if any, moments in the world’s history has 
there been better reason to realize how precious 
are the principles of justice and freedom which 
are our common heritage or more need to be 
resolute in upholding these principles.” 

This should be emblazoned as one of the 
most notable tributes to the American Bar As 
sociation in its whole history. From the point 
of view of the long sweep of events through 
the centuries, in which discouragements and 
set-backs for justice are many and the for 
ward trend of the general advance is often 
obscured and held back, there can be no doubt 
that time and efforts devoted to the American 
Bar Association are well worth while, because 
of “its contribution to the cause of ordered 
civilization.”” Even at times when force and 
opportunism seem to be ascendant over right 


and good faith, the significance and value of 
the work of the representative organization of 
American lawyers should be kept in mind. 
INSTITUTES AND BAR ASSOCIA 
TIONS 

Ways in which Bar Associations may be 
of practical assistance to their members in the 
practice of law are continually sought and are 
sometimes found. The process of trial and er 
ror is always at work in this field. The latest 
experimentation involves new trial of the so 
called “legal institute,’ which indicates that 
lawyers at Bar Association meetings are glad 
to “go back to school,” either in quest of in 
formation which will be of help to them in 
their day-by-day work for clients or in search 
for escape from the reading of long and con 
troversial papers in Section meetings and Com 
mittee forums. If wisely supervised and prop 
erly integrated into Bar Association work and 
programs these “‘institutes” seem likely to have 
a great deal of usefulness as well as wide 
appeal. 

Probably the first sessions that can be 
identified as a so-called “institute” were held 
seven years ago in Cleveland, Ohio. Dean 
Roscoe Pound was invited by the Cleveland 
Jar Association to present useful aspects of 
the law of equity. The President of the Cleve 
land Bar Association at that time (Mr. Flory ) 
tells about the institute plan, elsewhere in this 
issue. Again in Cleveland in 1938, a three-day 
forum on the new Federal Rules was held dur 
ing the week before the annual meeting of the 
American Bar Association. It attracted the 
attendance of nearly five hundred lawyers, 
most of whom came from outside the State of 
Ohio. In a series of three lectures during the 
week of the annual meeting, Professor W. 
Barton Leach exemplified the “institute” idea 
by discussing the drafting of wills and trusts 
and the avoidance of the rule against perpetui 
ties. These “institutes” were well attended—so 
largely attended, in fact, as to be believed by 
some persons to have detracted substantially 
from the attendance at scheduled sessions of 
the annual meeting. 

At the present stage, the matter presents a 
practical problem for exploration and adjust 
ment as to what may best be done by local and 
State Associations, by regional meetings under 
auspices of the American Bar Association, and 
by annual meetings of the Association. The 
demarcations have not vet been established, but 
it is deemed generally to be advisable that the 
local and State Bar Associations shall take the 
lead in organizing and conducting these insti 
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tutes and conferences. This has already been 
done in a number of instances, and tentative 
plans are under consideration in other locali- 
ties. Before that, “practising law courses” had 
been conducted, under Bar Association and 
under law school sponsorship, in New York, 
San Francisco, Los Angeles, Chicago, Toledo, 
and other centers for the purpose of giving ex- 
perienced practitioners, and the younger law 
vers as well, the best available information on 
the technique of law practice in fields with 
which daily work tn the profession is most 
concerned. 

In a sense, the so-called “institute” is a 
shifting of emphasis in Bar Association meet- 
ines away from the formalized matters and the 
reading of prepared papers for the expression 
of personal views, and in the direction of spe- 
cific and practical discussion of the drafting of 
legal papers and the preparation and conduct of 
legal proceedings, particularly of the special 
tvpes necessitated by recent regulatory statutes 
and changes in the rules of the Courts. 

The new Rules for the Federal Courts lent 
themselves to the “institute” plan for consid- 
eration of the changes they will make in the 
practice of law, as the Rules had been widely 
discussed in conferences of lawyers under Bar 
Association auspices, before their adoption. A 
number of successful institutes have been held 
as to the new Rules, and others are projected. 
The Section of Legal Education is making the 
legal institutes one of its major concerns and 
has offered to assist any Bar Association in 
terested in planning such a series of lectures. 
The institutes so far held have been self-financ- 
ing, through registration fees. 

That the idea of giving to the lawyers in 
attendance an opportunity to hear competent 
and well-planned talks on the preparation and 
conduct of specialized legal proceedings and 
papers will have a substantial place in the pro- 
gram of the 1939 meeting of the Association in 
San Francisco seems to be altogether likely. 
The members are likely to be given what they 
wish and will attend in the way of programs. 
That such “institutes” will be made a part of 
the Assembly program which members of the 
Association may attend without charge, is the 
probable development for the purpose of mak- 
ing the Assembly programs attractive and use- 
ful to the general membership, which has so 
far indicated that it will not come out in large 
numbers to Assembly sessions for the purpose 
of hearing and voting on Committee reports. 
Meanwhile, the experimentation with regional 
and local “institutes” will go forward and be 
an interesting feature of the year’s work. 


EDITORIALS 








THE PROGRAM FOR JUDICIAL 
REFORM 


On Wednesday, July 27, the House of 
Delegates at Cleveland adopted the recommen 
dations of the Section of Judicial Administra- 
tion for a complete program of judicial reform. 
It also adopted resolutions making advocacy 
of the various recommendations a special pro 
gram of the Association for the coming year 
and calling for the appointment of committees 
in the several states to forward it. 

On July 30 the Washington State Bar 
Association, at its Annual Meeting on Mount 
Rainier, passed a resolution that these recom- 
mendations be submitted to a committee of the 
Association, to be appointed by the Board of 
Governors, that this committee report as soon 
as practicable, and that the Board and the 
legislative Committee take steps to carry into 
effect such recommendations in the report as 
were approved by the Board. 

It is a good omen that the movement for 
improving judicial administration launched at 
Cleveland should start off with this signal and 
prompt example of cooperation by a State Bar 
Association. Beyond question other Bar Asso 
ciations will follow this example at the earliest 
opportunity. And they will do it, not as some 
sort of novel adventure, but almost as a matter 
of course. To this point we believe, has the 
general movement for cooperation between the 
National and State Bar Associations, so 
greatly furthered by what was called the first 
National Bar Program, and so vastly strength- 
ened by the structural connection among these 
organizations created by the new constitution, 
at length brought us. 

Cooperation by State and local Bar Asso 
ciations should be rendered all the easier and 
more prompt by the fact that the program for 
judicial reform offers them an answer to the 
familiar demand of an impatient public, “What 
are you going to do about it?’ Here is the 
answer in a complete and ideal form, based on 
the experience of courts and the judgment of 
the best informed. There may be some points 
on which lawyers in some States will not agree. 
There will certainly be some which many Asso 
ciations will find already in effect in their 
States. But after all allowance is made on 
such score, the program will still present the 
best and most far-reaching proposal as a whole 
that has yet been made by any organization for 
reform of the administration of justice. 

Moreover, an energetic pushing of this 
program should have notably good results in 
the field of-public relations. The core of the 
public relations problem is to do or start some 
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thing in which the public has a real and con 
scious interest and then publicize it. Here is 
something that fulfills the primary condition, 
for the public is general nterested in the im 
provement of the 
And for that reason it will be easy 


1 


it, for the newspapers are on! 


administration of justice. 
to publicize 
too willing to 
give spice to matter which is not only for the 
public good but which the public is anxious to 
read. The chief difficulty in has 
always arisen when the Bar has done some 
thing in which the public has a real interest but 
doesn’t know it, and it 
first of all to convince it that the 
which concerns it directh 


publicity 


has hec« me necessar\ 


matter is on 


The program for judicial reform is one 


which comes home to “men’s business and 


bosoms.” Q)n its own merits, as emby dy ing the 
best thought in this all-important field, with 
the tremendous impulse given by its launching 
at Cleveland, and with the appeal which it 
makes to lawyer and layman alike, it should go 
forward “from victory unto victory.” 


TACKLING THE PROBLEM OJ] 
RELATIONS 

The State Bar of California has dealt 
with the subject of public relations in a thor 
It had the matter investigated by 
a committee and, following that committee's 
recommendations, it establishes a departmen 
of Public Relations with certain definite objec 
tives. The committee believes that the Cali 
fornia Bar is the first to take this step. 

“The committee ascertained,” says its re 
port as published in the San Francisco Re 
corder of August 29 and 30, “that although 
the subject of public relations is agitating the 
Bar everywhere, there has been no final action 
taken anywhere to provide permanent 
department, adequately financed, to carry out 
a definite plan. It is true that a \ssocia 
tions in other States have committees function 
ing, some have provided limited funds to fur 
ther their investigations and at least two have 
actually completed a series of newspaper ad 
vertisements. But the Board of Governors of 
the State Bar of California appears to be the 
first har-governing body to set up a special de 
partment with definite objectives and actuall 
to begin work.” 


PUBLI 


ough way. 


for a 


rew 


This experiment in the field of public rela 
tions will be watched with interest. It 
place in a State in which the relations between 
the Bar and the _ public 


takes 


have progressivel\ 


grown more sympathetic and cordial. 
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If under these conditions the Californi 
Bar thinks it should have its public 
ork definitely organized and with adequat: 
‘v, it simply means that the probl 


a continuing one 


machinery, it 
and not to be solved even b 
series of successful campaigns on special 
issues. lor the great part of the constructiv: 
vork of the Bar does not reach the public c 
paign Other means must be adopted 
for making this known to the public. 

but after all is about public 
paigns such as the California Bar has carrie 
well, and the potential value of machine 
uch as that Bar has set up and is preparit 
to strengthen, one feels that the main essenti 
been left out. That 


stage. 


said 


to enmective action has 


essential 1s a certain capacity for dynamic 


“What do you consider the mait 
at the law?” lord Read 
ing was his last visit to Chicago 
Without hesitation he replied, ‘Animal spirits.” 
It was said in jest, but there is truth in it. And 
the California Bar seems to have that essential 
jualitv to an extraordinary extent. 


enthusiasm. 
sential for SUCCESS 


asked on 


THE MEETING IN 1939 

The applause which greeted the an 
nouncement that the 1939 meeting would be 
held in San Francisco was not perfunctory. 
lt was genuine. Many members had been 
there at an Association meeting and they 
know what San [francisco can do. 

Already plans are in the making for 
that meeting in 1939. Lawyers and their 
families are looking forward with keen an 
ticipation to this pleasurable trip to the 
West Coast and a meeting in the shadow of 
the Golden Gate. California meetings of the 
\merican Bar Association have a distinc 
tion all their own. There are special trains 
from the East to the Coast, and many last 
ing friendships are formed en route. There is 
lavish hospitality in California, and an inter 
esting background for the meetings. Ther 
are trips to Hawaii, Alaska, and the Orient, 
by congenial groups of lawyers afterward 
and “side trips” on the return within 
States, to enable lawyers of the East, Middk 
West, and South, to see more of their ow: 
country. 

Decision to 


the 


go to San Francisco next 
summer can be made none too soon. Those 
who remember the San Francisco meeting of 
1922 will wish to go again. The whole West 
will give a mighty welcome to the 
lawyers of America next July. It will be 
the climax to an Association year which has 
been auspiciously begun. 


( ( ast 
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THEIR 


ORGANIZATION AND PURPOSE 





Rapid Organization ot 
ization of an Insti 
Can Furnish— 
ural Selections for Lecturers- 


Regional Bar Meetings.* 


By WALTER L 
President of the 


thre leveland Bar, Former 
f the chairman 


HEN Mr. Shafroth, on behalf of » chairmz 
of this section, invited me to address this body, 
he said | he r ; insti 


was the reputed father of the institute 


idea, that at least I was president of the Cleveland Bar 
\ssociation when the first Institute was given. 

The paternity of the idea is of no importance, but 
the rapid organization of institutes throughout the 


indicates 
eventually consti 
work of the bar 


country in the brief period of seven years 
that here is a mover 
tute an important part of th 
tions of this country 

Since the year 1923 I have attended most of the 
annual meetings of The American Law Institute in 
Washington. Year after year | various tenta 
tive drafts of the lents presented by the re- 
porters and their associates to the assembled representa- 


nt which may 


associa 


Saw the 


Re-staten 


tives of the judiciary and the practicing bar for criti- 
cism, discussion and debate. I was impressed by the 
number of important legal rules and doctrines which 
were involved in conflicting decisions emanating from 
state and federal courts, and which therefore vave much 


preparation of the Re-state 
conflicts 
changes and de- 
and industry of this coun 


trouble and concern in 
ments. It was apparent that many of 
were due to the influence of modern 
velopments in the social lift 
try. 


these 


these meetings of the 


impressed with the ad 


I always came av from 


American Law Instit 


ute deeply 


vantage I had gained from hearing the subtect matter 
of the Re-statements debated on the floor of the meet 
ing. And I was a convinced that in these 
times of rapid change of political philosophy and indus 


in the law schools, rather 
who must be primarily 


sound and safe channels for 


trial practice, it is the teacher 
than he 
relied upon to indicat 


practitioner or judg 


the future development of our law. I felt an increas 
ing regret that all the members of our bar could not 
likewise enjoy the advantages of these annual reviews 
of many important branches of the substantive law. 

In 1929 I discussed with some members of the 
faculty of the Law School of Western Reserve Univer 
sity the feasibility of establishing an institute for the 
review of various branches of the law for the benefit 
of the Cleveland bar, especial emphasis to be placed 
upon disputed and changing doctrines and the applica- 
tion of old rules to new and modern situations. Some 


favor of the undertaking, but 
opinion of » did not think it worthwhile 
think this is fortunate because 


of the professors were 1n 
the those wl 


prevailed. I probabl 


delivered fore the 


Legal 


lulvy 26 


Education 
1938 


*An address 
and Admissions to the Bar at Cleveland 


section ot 





legal Institutes Indicates Importance of 


Institutes Offer 


Movement—Details of Organ- 


tute—Three Classes of Post-Law School Education Which Bar Associations 


New Federal Rules Offer Outstanding Opportunity—Teachers of Law are Nat- 


Excellent Possibilities as Central Feature of 


FLORY 
Cleveland Bar 


Association 


subsequent experience has convinced me that the func 

tion of organizing and sustaining institutes is not pri- 
marily one for the law schools, but is really the proper 

work and obligation of the bar associations. 

In 1931, as president of The Cleveland Bar Asso 
ciation, | had an opportunity to try the institute ex 
periment. Honorable Hugo Varga of Cleveland had 
suggested a pretentious course of lectures similar to 
the practicing law courses which have been conducted 


in New York City by Mr. Harold P. Seligson and his 
associates. I felt that such courses might prove at 
tractive to the young lawyer just out of law school, 
but I was convinced that something more advanced, 
even if more cursory, more immediately practical and 
far less burdensome, was necessary if an effective 


appeal was to be made to the experienced practitioner. 

[ appointed Mr. Varga chairman of an institute 
committee and the Cleveland Bar Association invited 
Dean Pound of Harvard University to give an initial 
series of six lectures in October. The subject of his 
lectures “Recent Developments in the Law of 
Equity of Interest to the Practicing Lawyer.” The 
first two lectures presented a magnificent 
the historical and fundamental tenets of our system oi 
equity jurisprudence. Thus he furnished a basis for 
a masterly analysis, extending through the following 
four lectures, of the recent development and applica 
tion of these ancient principles to modern conditions. 
When Dean Pound left Cleveland the Cleveland In 
stitute was off to a flying start. 

The lectures began at 4:15 on each afternoon and 
extended until 6:00 P. M., with a fifteen minute inter 
mission at 5:00 o’clock. The hour of 4:15 was fixed 
because our court sessions close at 4:00 P. M. We 
have found that this period from 4:15 P. M. to 6:00 
P. M. is the most acceptable of the day and we have 
never deviated from these hours presenting the in 
stitutes during the six succeeding years. 

I must tell you that Dean Pound upon receiving 
the invitation was appreciative of the idea, but at first 
demurred because of the amount of time which would 
be required to prepare these lectures and the necessity 
of leaving his three days, but 
when we offered to accommodate our days to his teach 


Was 


review of 


classes for successive 


ing schedule, and especially when we invited Mrs 
Pound to come to Cleveland with the Dean, as a guest 
of our association, an acceptance was immediately 
forthcoming. Since that time we have used with un 
failing success this same device of inviting the wife 
when, in the first instance, our invitation to the pro 
fessor was rejected. I commend it to other bar asso 
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ciations who may have trouble in enlisting the consent 
of outstanding but reluctant teachers of the law to 
give their lectures Those teachers who are bachelors 
do not evince such reluctance and seem to be quite 
ready and eager for the travel and adventure 

The travel and hotel expenses and an honorarium 
of approximately $150 have been paid by our bar as 
sociation. We insist that our lecturers shall have the 
best of accommodations on the train and in the hotel, 
as we feel that is the least we can do to repay them 
for the considerable work involved in preparing thei 
lectures, including the advance outline and citation of 
cases, printed copies of which are distributed to the 
subse ribers to the course one weel be fore the lectures 
begin. 

from the very beginning our lectures have been 
popular and successful. The attendance at each le 
ture has varied between 400 and 600. The charge for 
all the lectures in each series has been two dollars for 
those who have practiced three years or more and one 
dollar for those who have practiced less than three 
vears. Students from the local law schools have been 
admitted without chargé 

In advance of each series, t 
tee canvasses the entire membership of the bar and sells 
the tickets for the lectures lo those who have not 
subscribed to the series, the charge for the two lectures 


ie Institute Commit 


on any one day is one dollat 

The income from the attendance has been suffi 
cient, not only to pay the expenses and honorarium of 
the lecturer, but also to pay the cost of printing and 
distributing, free of charge, copies of the lectures to 
those who subscribed for the course 

Since 1931 eleven series of lectures have been 
given by the institute in Cleveland, as follows 

October, 1021: Dean Roscoe Pound, of Harvard 
“Recent Developments in the Law of Equity of In 
terest to Practicing Lawyers.” 

February, 1032: Professor Francis H Bohlen 
University of Pennsylvania. “Some Problems in the 
Law of Torts.’ 

January, 1933: Professor Austin W. Scott, ot 
Harvard. “Some Problems in the Law of Trusts of 
Interest to Practicing Lawyers.” 

November. 1022: Professor Samuel H. Williston 
of Harvard. “Some Problems in the Law of Contracts 
of Interest to Practicing Lawyers.’ 

January, 1934: Dean John H. Wiamore of North 
western University ‘Problems and Prospects in the 
Law of Evidence.” 

April, 1034: Professor Walton H. Hamilton, of 
Yale. ‘Constitutional Law—Recent Developments.” 

January, 1025 a) Dean Walter T. Dunmore, of 
Western Reserve University. “Problems in the Law 
ie Ohio Lawyer.” (b) 


of Evidence of Interest to t 
Professor Wm. W. Dawson, of Western Reserve Uni 
versity. “The Law of Declaratory Judgments.” 

This institute was given in connection with the 
mid-winter convention of the Ohio State Bar Associa 
tion which was held in Cleveland. Each speaker was 
allowed forty-five minutes on each of two days 

February, 1935: Symposium on Taxes by Practi 
ing Lawyers. 

George Bickford, Cleveland, Ohio. “Federal In 
come Taxes on Corporations.” 

Colonel EE. ( Rare v | I veland., Ohio. ‘Federal 
Income Taxes on Individuals.” 


Howard Barkdull, Cleveland, Ohio. “Inheritancs 
Taxes.” 

These lectures took place on three separate days, 
each speaker being allotted three periods of forty five 
minutes each. 

December, 1935: Professor Barton Leach, of Hat 
vard “Certain Phases of the Law of Real Property 
and the Drafting and Litigation of Wills and Trusts.” 

Decembe iP 1930 Profi ssor kdwin U Patterson 
of Columbia University. “Current P1 
ance Laws es 


Oblems of Insut 


Decembe) 1937 Professo) lidward VWerrt 
Dodd, Jr., of Harvard. “Growth of the Corporat 
Structure in America with Special Reference to Gov 
ernment Regulation.” 

It will be noted that in the season 1931-32, two 


series were given. In the season 1932-33, but one series 


was given. In the season 1933-34, we tried 


the ex 
periment of ‘presenting three series of lectures 

We discovered from the experience that three 
series of lectures in one season corre sponding to the 
school year, is too much. There is a practical limit 
to the amount of time which the busy lawyer will give 
to the continuation of his academic education in the 
law and to bring himself down to the minute on recent 
developments. It is my opinion that the most success 
ful work will be done by offering one series in Octobe1 
or November and one series in March or April 

In the year 1935, we had the lectures given en 


f the local law’ school 


Dunmore of Western Reserve lectured 


Dean 


tirely by teachers 
upon “Evi 
dence” and Professor Dawson of the same school le¢ 
tured upon “The Law of Declaratory Judgments” 

both subjects procedural and more limited in scope 
Keach speaker occupied forty five minutes on each ot 
two days We tried the experiment ol having these 
lectures given in connection with the Mid-Winter Con 
vention of the Ohio State Bar Association Chere was 
widespread enthusiasm expressed for this type of con 
vention program. l[very seat in the convention hall 


¢ 1 
+ - +] 


was occupied and (can you believe it?) the in 


terest 
in the lectures was so general that the usual hum of 
idle conversationalists in the outside corridors ceased. 
I think it is a real accomplishment when these numet1 
ous “circulators” and “glad-handers” of a lawyers’ con 
vention can be captured for an hour or two of whole 
some instruction. 

Although the lectures given in 1935 on tax sub 
jects by local practitioners were excellently prepared, 
were well delivered and had distinct practical impor 
tance, they failed to draw the attendance attracted by 
other lectures covering fields of the substantive law 
and delivered by law school teachers who were more o1 
less eminent by reason of their published writings (as 
in the case of Pound, Williston and Wigmore) or by 


+} 
ri 


reason of their work as reporters on ke-statements 
* the American Law Institute (as in the case of 
Bohlen, Scott, Williston and Leach ) 

In the very beginning it was found wise to re 
quest the speaker, or his assistant, to prepare an out 
line of his lectures, citing leading cases and giving spe 


cial consideration to the pertinent Ohio decisions. The 


citation of these local state decisions is of great impor 
tance in arousing the interest of the practitioners. | 


f them read many of the leading: cases 


suspect few 
cited, but I know that a number of those attending ou 











L 











institutes have read the Ohio citations before attending 
the lectures 

ur lecturers have been especially requested to 
comment upon the Ohio cases and when the Ohio rule 
is not consonant with the doctrine preferred by the 
lecturer, he has been urged to express his reasons for 
disapproving the Ohio rule. 

\s I see it, there are three classes of post-law 
school education which can be furnished to the prac- 
ticing lawyer by the local bar association. 

First, there is the important service of informing 
the young lawyers upon procedure, and all that body 
of law, adjective or substantive, which is usually not 
taught in the law school? but which is of a great im 
portance in the successful practice of the law. I mean 
such subjects as mechanic's lien, the filing and prose- 
cution of claims for industrial compensation, proceed- 
ings after judgment or in aid of execution, the art of 
trial work, ete 


The Cleveland Bar Association has attempted to 
perform this service through its Informal Conference 
Committee which some ten years ago began to hold 
bi-weekly meetings to which were invited those who 
had practiced three years or less. These meetings, held 
between 7 and 8 o'clock in the evening, were addressed 
by members of the bar who were especially qualified to 
speak on various subjects of procedure and practice. 


Supplementing the evening meetings the young 


men were divided into groups of ten. An older mem- 
her of the bar was appointed sponsor of each group 
and met with his group once a month at luncheon for 
the purpose of discussing with the young men their 
various problems and undertaking to answer their 


questions 

The evening meetings in the beginning were at 
tended by between one hundred and one hundred and 
fifty young lawyers. The noon-day luncheon meetings 


were less well attended. This took place in the days 
when no general college education was required for 
admission to our bar. However, since two years of 


college education has been required as a prerequisite 
for admission to the bar in Ohio, the attendance at 
these Informal Conference Meetings has dwindled until 
the bar association decided to abandon the effort. At 
the conclusion the attendance was only about twenty 
per cent of that which was initially experienced. The 
probable reason is that the men who are being admitted 
to the bar now are much better prepared than those 
formerly admitted, and they are now more self-con 
fident and resourceful in solving their own problems in 
the initial years of their practice 

Second, there is the important service of inform- 
ing the practitioner, young or old, upon the new sta 
tutory and case law relating to both procedure and 
substantive rights. The Cleveland Bar Association at 
tempts to render this service through its monthly din- 
ner meetings beginning at 5:45 P. M. and ending at 
8:00 P. M.. with the cost of $1.00 to $1.25 for dinner 
These meetings are open without charge to those who 
do not wish to partake of the dinner. The monthly 
meetings are addressed by speakers for one hour on 
such subjects as the “New Tax Laws,” “New Labor 
Laws” (both statutory and case), “New Probate 


Code,” “Recent Amendments to the Corporation 
Code,” “The Declaratory Judgment Act,” “The Social 
Security Act,” etc. Obviously the older attorneys 


should be as much interested in this type of education 
as the younger lawyer, because much of the legal 
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knowledge of the older practitioner has been repealed 
or altered by statute and it is as difficult for him as for 
the young lawyér to keep pace with the mass of new 
legislation. These monthly meetings on new and timely 
subjects of the law are usually attended by from two 
to four hundred lawyers. 


Third, there is the important work of keeping the 
lawyer thoroughly reviewed in the broad domain of the 
substantive law, with especial emphasis upon making 
him keenly aware of how the ancient principles are 
heing developed and applied in new fields of human 
activity. In these days of rapid changes we are at 
tempting to put much “new wine in old bottles.” [In 
ny opinion these lectures in the substantive law are 
the most important advanced educational work to be 
done among the lawyers; and it is the most promising 
field for the Law Institute. 

Now and again there comes a fundamental change 
in the procedural law such as we are now experiencing 
in the New Rules of Procedure in the Federal Courts. 
The changes are almost revolutionary and are of im 
mediate and great practical importance to the lawyers 
throughout the country. It was a capital idea of Mr 
Shafroth, Professors Dawson, Sunderland, Dean Clark 
and others to hold the institute on this subject in Cleve 
land during the past week. Five hundred lawyers as 
sembled here, coming from coast to coast (there were 
about twenty from Texas) to hear these fine lectures, 
beginning with the introduction by Attorney General 
Mitchell. It was a huge success. Here, again the 
members of this Section on Legal Education have bril 
liantly pioneered and have placed The American Bar 
\ssociation in a position of greatly increased respect 
and prestige in the minds of the most outstanding law 
yers of the country. 

Lectures given by an outstanding teacher and au 
thority in any branch of the law are of peculiar interest 
to the lawyer specializing in that branch. The general 
practitioner enjoys these lectures because they keep 
him informed in subjects of the law in which he is not 
daily engaged. Those specializing in other fields find 
that these lecture courses provided them with a valu 
able broad background. 

At the meetings of the American Law Institute, | 
have been impressed with the pivotal position occupied 
by teachers in the law schools. The tentative Re-state 
ments presented by them are submitted for criticism 
by the judges and practitioners. When there is a con 
flict between the rules followed in different jurisdic 
tions, the reporters in preferring a given rule are un 
influenced by the demand of a client or the need of 
winning a particular case. Furthermore, unlike the 
elective judge, they are not required to take heed o/ 
political aspects or pay deference, consciously or un 
consciously, to any powerful group. [ven the ap 
pointive judge often examines the law with a perspec 
tive reaching little bevond the case at bar. On the 
other hand, the teacher of the law is primarily intet 
ested in maintaining a logical consistency between the 
doctrines underlying all related branches of the law 
The professorial viewpoint may at times be lacking in 
practicality but it usually has a scope not found among 
practitioners and judges. As Dean Bates so tersel\ 
states, the teacher of the law has the “priceless privi 
lege . . . of studying exhaustively in a few fields of 
the law” whereas “the practicing lawyer can only 
browse and nibble in the vast contemporary field of 
legal literature.” I think we must admit that the pro- 








al priests of our profes 


fessors of the law are the 
sion; and it is to them rather than to the practitioners, 
that we naturally turn in seeking lecturers for the law 
institute. 

Civilization advances as the number of true and 
ound doctrines are recognized and no longer disputed 
or doubted; and the law is the skeleton or framework 
upon which the vital organs civilization must be 
hung to permit the living process of social life to go on. 


I 
1 


It is important that the fundamental doctrines of 
the law, representing as they do the great principles of 


down through the corri 


social life which have come 
dors of history, shall be kept intact and acceptable ; 
and it is also important that these great doctrines shall 
not be disputed or undermined in the endeavor of 
courts to accommodate the law to changing social and 


; 


industrial conditions. So this advanced education of 
the lawyer is a great service to general society, as well 
as to the bar 

The natural tendency of any bar association in or 
vanizing an institute is to use the talent of nearby law 
schools, because the personality, learning and speaking 
ability of the various faculty members is well known, 
and also because the services of such- local teachet 
usually may be had at little cost by way of travelling 
expenses and honorarium. But a frank analysis of our 
experience in Cleveland leads me to believe that it 1s 
«a mistake to call too frequently upon the faculty mem 
hers of the local law schools. Human nature being as 
it is, the very fact that the lecturer is brought from a 
distance takes the lecturer out of the ordinary. “Here,” 
savs the practitioner to himself, “is a rare opportu 
nity’; and he readily buys his ticket and attends 

A teacher who has achieved some eminence is to 
be preferred as a lecturer. “Stars” are drawing cards 
in the field of legal lectures as they are in the theatrical 
world. Moreover, an author of high repute or a re 
porter for one of the Re-statements of The American 
Law Institute can usually be depended upon to prepare 


his lectures thoroughl, But a ready delivery and a 
clarity of presentation are equally desirable. Beware 
of the speaker who is halting, dull and dry. He can 


evaporate an audience of practical lawyers in a way 
that becomes embarrassing to the sponsoring com 
inittee. 

It is my observation that the law institute is espe 
cially appreciated by the lawyer who has been out of 
law school from ten to twenty years. He is then in 
the most intensive period of his practice. He usually 
has been compelled to specialize, and his knowledge of 
the law in fields other than those in which he is spe 
cializing is becoming vague and rusty He realizes 
that he is in danger of losing the broader viewpoint 
He especially desires to learn of the new reaches of the 
law into the modern social and industrial life, to obtain 
the professor's conception of the modifications and new 
trends which are taking place in the law in response to 
the changing social and political philosophy of our 
time. To such a man these institute lectures furnish 
a survey and review which are of assistance in his 
handling of practical matters, and at the same time 
they refreshingly re-establish in him a confidence in his 
technical knowledge. They preserve his self-esteem 
and they help him to acl 
clients 

I have noticed that 
lectures are alwavs much interested in gleaning from 
the lectures ideas which will enable them to solve the 
problems encountered in their daily practice. They are 


lieve practical results for his 


the lawyers attending these 
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engaged in making their living by serving their clients 
and they relish practical suggestions 

In the Cleveland Institute there are not many law 

lience who have practiced more than 25 

a few 


vers in the au 
years. The youngsters out of law school but 
years, unlike many of the older heads, still have freshly 
in mind the broad doctrines of the law, especially be 
cause many of them since entering the practice have 
n intensive research 


been engaged almost continuously 
\lthough these young men are eager to garnet the fine: 


] | 
| 


} 
t Spcaker, 


points ahd the practical suggestions from 1 
[ think we must frankly recognize that they are not 
in so great need of a review in the fundamental prin 
ciples of the law as are some of the older practitioners, 
whose knowledge is musty and whose habits of study 
are sometimes atrophied. But the young lawyer should 
be encouraged to attend these lectures because they 
stimulate his zest for learning and keeping him in line 
with the best traditions of the law. We have done this 
in Cleveland by reducing the admission fee for those 
who have practiced less than three years to one dollar 
for the entire course 

Does the law school teacher realize what these in 
stitutes can mean to the busy practitiones \ success 
ful lawyer really spends a surprisingly small part ol 
his time in research; and yet an accurate knowledge 
of the law and a quick resourcefulness in using it are 
hy 


f the utmost importance in achieving success. W 
not candidly admit that the average lawyer is not a 
natural student? After leaving school he gets much 
f his law by ear, not a little of it from his opponents 
His reading of the law journals and of the current 
case law is usually desultory. When he goes to the 
books he looks for the pat case, and when he finds such 
a case he is not especially bothered to ascertain whethe1 
the decision is consonant with the broad general do 
trine of that field of the law. 


I am speaking of the average lawyer, the one who 


1 
is primarily, and necessarily, concerned with taking in 
enough fees each month to pay his office expenses and 
to sustain the rather modest scale of living of his fam 
ily. The knowledge which he took from law school is 
much like an old suit of clothes which has been given 
hard daily usage and, although made of good cloth, 
wears very thin as the years go by. 

Of course, there is the exceptionally studious type 
whose first impulse is to turn to the books, who readily 
derives from the printed page and from his consistent 
habit of reading most of those things which are pr 
sented in the institute lectures. That young man does 
not need the advantage of an institute. The principal 
need of such a man is a knowledge of how to get clients 
and how to turn the hours into fees. 

If you think I have presented a rather low est 
mate of the studious qualities of the average lawyer, 


some consolation may be gained from the fact that th 
average physician, dentist or engineer is likewise lacl 
ing in his ability to turn to books in meeting the prob 


lems encountered in his work. 
This average lawver, however, is extremely pra 
tical. He quickly grasps anew from the lectures a cleat 





conception of the underlving general doctrines 
he reads few of the ases cited in the preliminary out 

1e iS especially appreciative when 
the speaker, as did Professors Williston and Scott in 


Cleveland, states the facts involved in the leading cases, 


c 
line of the lectures, | 
| 


analyzes the decisions and presents his « cism as 
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THE PROSPECTS FOR CIVIL LIBERTY 


The Prospects for Maintaining the Specific Rights of Mankind Assured by the Bill of Rights 


—Free Discussion is Fundamental—Long and lormidable List of Recent Breaches of Civil 


Rights Show 
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Disregard of Human Rights—Vastly 


Techniques ror 


s Specific Symptoms—Economiec Conditions and Governmental Debts May Preface 
Incredsed Centralizations of Power are Alarming—New 


\rtificial Perpetuation of Governmental Regimes in Power—Lawyers’ [unc- 


tions in Reconciling the Needed Powers of Government with Individual Freedom—The Amer- 


ican Bar Association’s New Committee on the Bill of Rights.* 


By GRENVILLE CLARK 


of the N Vork Bar, Chairman of the American 


WISH to speak of 


healt \ and 


the prospects for the maintenance, 


ina vigorous state, of American civil 
liberty 

») general vague con- 
hose concrete rights and securi- 


, 1 7 ‘ 
SV CIVI €1 I mean ni 


ception but rather 


ties guaranteed by the first eight amendments to 
the Federal Constitution and by the Fourteenth 
\mendment I the Bills of Rights of the 
States But I mean especially the rights of free 
expression secured by the First Amendment, be- 
cause of all civil liberties these are the most funda- 
mental. While ey stand e can fairly assume 
that the remaining most vital guarantees, such as 
trial by jury, the process of the grand jury, 1m- 
munity from unreasonable searches, and the other 
essentials of due process of law, will endure. But 
if it should ever come about that the free and un- 
coerced discu n upon which our institutions rest 
is destroyed or materially impaired, it is hard to 
see how we « ld long retain the other securities 
ind rights of a free people 


Are There General Tendencies Which Threaten 
Basic Rights? 
What is the pr [ 


paired, ten, twenty or 


unim- 
rights 


Are 


spect of our retaining 
hence, the 


of free speecl mbly and petition ? 


there specifi mptoms that indicate danger to 
these rights? \re there veneral tendencies that 
should put u n our guard? If either specific 
symptoms or genet il tendenci eem to call for 
protective measures, what is the special function 
and responsibility of the Bar in that regard? These 
re the questio1 t I want to touch upon. 

Any intelligent forecast must be preceded by 
diagnosis; and there is a us¢ ful analogy, l think, 
between a proper approach to our subject and the 
procedure of a wise physician when asked for an 
opinion as to the general condition of a patient and 
how best he can retain his general health and 
vigor. The experienced doctor, in such a case, will 
do much more than examine for definite signs of 
illness. Whether or not he finds such symptoms, 
he will often place even more stress on the environ 
ment and habit his patient ( orrespondingly, 
when one considers the future of our civil rights, 
it is necessary to make 1 appraisal of general forces 

*An address delive 1 before the Chicago Bar Association 


on Septe mber 15 


Bar Association’s Committee on the Bill of Rights 


and tendencies that might affect them. Therefore, 
it is my main purpose to examine several of these 
main tendencies that seem to me to threaten most 
seriously the future integrity of our most basic 
rights. 7 
A Long and Formidable List of Recent Breaches 
of Individual Freedom 

But before undertaking this, let me make clear 
that | do not mean to say that the specific symp- 
toms can be disregarded. It is unfortunately true 
that a long and formidable list of recent breaches 
of the letter or the spirit of the rights specified in 
our Bills of Rights could be compiled. The list 
would have to include the lawless deportation of 
persons from various communities; the arbitrary 
withholding of licenses for public meetings; at- 
tempts by employers to suppress or hamper the 
right of employees to organize and attempts by 
employees to destroy or impair the right to work 
of other workers. It would include also unjustified 
attempts to prevent the distribution of circulars and 
pamphlets; instances of the unfair conduct of hear- 
ings by administrative tribunals; the serious abuse 
of the power of legislative investigation; the still 
widespread use of the third degree; and the not 
yet wholly suppressed scandal of lynchings. If a 
foreigner should examine such a list compiled from 
the happenings of, let us say, the past five years. 
he might be pardoned for doubting our claim to be 
a people living under a government of laws and not 
f men. 

There is indeed a chastening character to such 
a list and yet we should not become unduly discour- 
aged about the future of civil liberty because many 
violations are attempted or even succeed. Many 
a condition of ill-health can be readily corrected if 
the warning symptom is recognized and prompt 
steps are taken; the condition becomes fatal only if 
tolerated through ignorance or neglect. In the same 
way, the most important thing about specific 
breaches of civil liberty is that they shall be known 
by the people for what they are and then that the 
reaction against them shall be sharp and decisive. 
I would not be understood as minimizing the extent 
or seriousness of the long series of violations of civil 
rights that have recently occurred. But I do believe 
that we can find encouragement in the public dis- 
position to resent such violations in many cases 
and I would go so far as to say that our danger 


ot 








lies not so much in the prevalence and toleration 
of specific abuses as in the gradual onset of the 
immensely powerful general tendencies to which 
[ now refer. 

Three Serious Present Tendencies Stated 


There are three great present tendencies that, 
in my view, carry the most serious dangers to the 
future of our civil liberties. The first is the con- 
tinuance of deficit financing by the Federal Govern 


ment to a point where the currency may become 
radically depreciated—with all the consequences 
that may grow out of that condition. The second 
is the tendency to a vastly increased centralization 
of governmental power and the effect of such in 
crease, unless the most careful safeguards are pro 
vided. The third is the opportunity afforded by 
recently developed techniques for the artificial 


perpetuation in power of a governmental regime fot 


too long a time and with too great authority, and 
the effects of such a perpetuation 
The three tendencies are to some extent inter 


related, but for clarity let me discuss them sep 
arately in the order mentioned 


Breakdown in Economic Conditions and Growth of 
Debts 
\t first glance, the relation between sound na- 
tional finance and the maintenance of civil rights 
may appear remote But the record of history 
shows that the connection between the breakdown 
of a nation’s finances and the impairment of civil 
liberties is in fact a close one When there is a real 
fiscal breakdown, a vicious circle of events having 
vast consequences is set in motion. There is a loss 
of confidence in the currency accompanied by a 
great rise in prices. This results in a diminution in 
the value of all property held in the form of claims 
expressed by the currency and in the value of all 
income from fixed income investments. The conse 
quence is immediate and direct damage to all the 
nation’s thriftiest. citizens, to many of whom it would 
mean impoverishment. Beyond those directly and 
vitally hurt, such depreciation would adversely af 
fect nearly every citizen through the dislocations 
and uncertainties that must result. Out of this 
situation come confusion and chaos, disillusion and 
resentment. Thus, there is produced a state of 
emergency which gives rise to a demand for strong 
gvovernment in order that stability may be reestab 
lished on almost any terms \nd then arises one 
of the most ancient problems of government, which 
has never been better stated than by Lincoln in 
1864 when he said: “It has long been a grave ques 
tion whether any government not foo strong for the 
liberties of the people can be strong enough to main 
tain its own existence in great emergencies.” 
In our own case, the consequences of a great 
depreciation in the purchasing power of the dollar 
a depreciation not the result of great business and 
industrial activity but of a lack of confidence result- 
ing from a long course of loose fiscal policy—have 
not, I believe, been fully appreciated. <A_ clear 
majority of the people hold savings in forms of 
property, the value of which is dependent upon the 
stability of the dollar. All life insurance policies, 


which are held by more than 60 million individuals 
are in this category, also all savings bank deposits 
and all holdings of government, municipal and other 
bonds. All the nearly 30 million persons who are 
enrolled in the social security system; all benefici- 
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aries of private or public pension plans, and a vast 


number of others, would be affected 
less vital manner by a drastic depreciation of the 
dollar. They are of all economic levels, all occupa 
tions, all sections, and of all political parties Not 
only do they constitute the vast majority of the 
whole population, but they include the most hard 
working and reliable elements of the peop! 

Let us suppose that in terms of 
power, the dollar was depreciated to one-fifth of 
its present value so that it would require $5 to 


In a more or 


| € 
purchasing 


purchase what $1 now buys. Is it to be assumed 
that the tens of millions who would be affected by 
that condition would accept the situation with com 


plete calm? If the condition arose from imperative 


necessity such as a long war of self-preservation, 


its inevitability might be more easily accepted. But 
the case might be different if those who were 
damaged or impoverished considered that the condi 
tion arose merely from the recklessness or incom- 


least possible 


petence of those in power. Is it not at 
that in such circumstances a demand would arise 
for strong government to straighten out the chaos 
Certainly only a people well resolved to maintain 
democratic government and civil liberties in all con 
tingencies would resist the pressur: 
Demands for Strong Government to Straighten Out 
Chaos 

The point is that the kind of a government with 

the kind of authority that might be created unde1 


such conditions might, in the process of bringing 
order out of confusion, find it necessary to suppress 
criticism and thus to destroy those fundamental 
rights of free expression that we have taken for 
granted in this country for five generations. The 
possible development of such events following a 
fiscal breakdown is not merely a bad dream. The 
connection between a fiscal breakdown and dic 
tatorial government is more than a coincidence. In 
recent years, the two things have gone together in 
several countries of Europe. One of the most ex- 


perienced observers of contemporary Europe has 
recently summed up his conclusions on this subject 
by saying: “There is no doubt in my mind that 
protracted deficit financing ultimately leads to 
fascist types of control.” Is there any assurance 
that we are immune from these tendencies? 

It would, it is true, be no less than preposterous 
that the government of the richest country in the 
world, with ample resources to pay its own way, 
should drift gradually into a financial condition 
that compels it radically to debase its money. But 
however preposterous such a result would be, I sug 
gest that it is time for the friends of civil liberty 
to face the fact that we have already gone a con 
siderable distance down that road and that unless 
something is done before very long, we, too—not 
from necessity but solely through neglect and mis 
management—may encounter the dangers that arise 
from a radically depreciated currency and its reper 
cussions. 

Deficit Financing and Mounting Debts May 
Menace Liberty 

For eight successive years in which the country 
has been at peace, the Federal Government has 
failed to balance its accounts and has been obliged 
to borrow some 20 billions. Now in the ninth year, 
we are about to incur a further deficit, estimated 
officially at about four billions. But it is neither 
the increase of the national debt nor this nine-year 





















record that should be the matter of primary con- 


cern. The more serious aspects are that a plateau 
of expenditure has been established largely in ex- 
cess of prospective revenue and that neither those 
in power nor those in opposition have any concrete 
or practicable plans to stop the deficits. The Fed- 
eral Government has undertaken commitments that, 
in the judgment of those best informed, will, for 
years to an expenditure of at least 
eight billions per annum and perhaps much more 
Under the existing tax system, the maximum rev- 


come, involve 


enues—in the good revenue year ending June 30, 
1938—were about 6% billions, but in the current 
fiscal year are officially estimated at five billions. 


Thus the sit 


prospective re 


uation is that even in good times, the 
venue is vastly less than the prospec 
tive expenditure 

The most alarming fact is that no serious at- 
tempt is 1] in prospect to 
remedy thy The politicians of all parties 
try to ignore the situation. They talk of retrench- 
ment but prop They talk 
vishfully of increased revenue but propose no plans 
to produce it in sufficient amounts. So far as public 
opinion is concerned, there are scattered protests, 
but no general and determined revolt. 
the question in 


made or is even in 


eINnY 


ondition 


se no plans for economy. 


This raises 
the minds of thoughtful citizens 
whether either our leaders or the mass of the people 
themselves have the ability or the will to grapple 
with the situation and bring a halt to the present 
indefinite prospect of loose federal finance. 

The problem, 
cannot | 


as informed persons well know, 
now be solved solely by retrenchment. If 
it is to be met, there must indeed be economy; but 
there must also be heavy new taxation on a scale 
probably greater than has ever been contemplated 
in this country and involving all economic levels 
The ultimate whether the people at 
large will have the intelligence and the resolution 
to sustain both the retrenchment and the new taxa- 
tion that will be required if this nine-year record of 


question is 


deficit financing is to be stopped. But the time 
within which the question must be met will not 
be much further extended. If not grappled with, 
there will come a day when we will wake to find 
ourselves the victims of our own carelessness and 
folly. 


This prol lem has been discussed ad infinitum 
n terms of ect . In terms of the bad effect 
on business confidence of this fiscal condition; in 
terms of stock market prices; in terms of industrial 
production and of unemployment. But the subject 


momics, 1.e 


has been too little discussed from the standpoint 
of civil liberties. And what I am suggesting is that 
it is now time to face the fact that a continuance 


‘f deficit financing may have even more important 
implications than economic instability or distress, 
that a continuance of this condition 
will sooner or later carry a threat to our basic civil 
rights. And | suggest that it is time for the friends 
of civil liberty, irre spective of differences of views 
on other questions, to unite in an effort to compel 
our governing agents, irrespective of party, to face 
up to this question of the fiscal condition of the 
national government and the soundness of our 
money. 
Centralization of the Increasing Powers of 
Government 

a further danger to the future of our 


for the reason 


There is 


civil rights not only in the increase of governmental 
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power but, what is more important, in the centraliza- 
tion of the enlarged powers. While the increased scope 
of the interference by the central government in the 
life of the citizen has been much discussed, its im- 
plications are, I believe, hardly yet understood. 

Consider the growth of the Federal power that 
within only a few years. It in- 
cludes a greatly enlarged regulation of agriculture ; 
regulation of the issuance of securities and of stock 
and commodity exchanges; regulation of labor rela- 
tions and of wages and hours; a social security sys 
tem ; aid to new housing; lending to home and farm 
owners; unemployment relief and “pump priming” 
on a vast scale. These do not exhaust the list. 
Never before in peace time in the United States has 
there been anything comparable with this vast ex- 
pansion of federal authority. 


has come about 


The mere mention of this tremendous access 
of centralized power might perhaps be interpreted 
as an adverse criticism of the merits of all or some 
of these measures. But what I am saying carries 
no such implication. I am not commenting on the 
advisability of this great collection of Federal laws 
or of any of them. I am commenting on the fact 
that their enactment has increased the power of 
centralized government to an extent unprecedented 
in time of peace. And I am commenting upon the 
relation of that increase to the future of civil liber 
ties. 


Tendency to Centralize Powers Not Likely to 
Recede 

If this centralization of power represented a 
high tide that would soon recede, the case would be 
different. But in an impartial view, there is no 
likelihood of a cessation of the tendency for an 
indefinite time. No doubt certain of the recent 
measures will prove to have been ill-conceived and 
will be amended or repealed, but other federal con 
trols are likely to take their places, so that he would 
he a bold man who would assert that on balance the 
Federal authority will not still further increase in 
the years to come. I believe that it will further 
increase and I believe that this will occur irrespec 
tive of what political party happens to be in power, 
just as the regulatory powers of the British Na 
tional government have gone on increasing under a 
nominally conservative regime. A realistic 
should, I believe, take account of this tendency as 
a fact, whether we like it or not, and should con- 
sider means to prevent it from impairing our funda- 
mental rights. 


view 


There is a relation between this increase of 
Federal powers and the security of our civil liberties 
that was recognized by President Roosevelt in his 
annual message to Congress of January 4, 1936 
The President then mentioned that “in 34 months 
we have built up new instruments of public power.” 
He added: “In the hands of a people's government, 
this power is wholesome and proper. But in the 
hands of political puppets of an economic autocracy, 
such power would provide shackles for the liberties 
of the people.” The President might have said with 
equal justice that this power would be a danger 
to the liberties of the people in the hands of any 
other sort of autocracy, including a political autoc 
racy. I think that the President’s statement was 
correct when made, and if so, it appears all the more 
true in the light of the events of the intervening 
two and a half years, during which the scope of the 
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“new instruments of public power’ has immensely 
increased. 


Increased Dangers to Human Liberty Impend 


There are definite reasons why the existence 
of a vast centralized power is a danger to civil 
liberty. It is a well-known principle that when 
orders proceed from a central source to be applied 
over a great area and to many sorts of local condi- 
tions and kinds of people, a greater discipline is 
necessary to achieve conformity than if orders on 
the same subject proceed from a large number of 
local authorities. A given amount of authority ad 
ministered by a central power is one thing; the 
same amount of authority if diffused among local 
units, is another. In the latter case, the regulations 
can be adapted to local conditions and to the needs 
and prejudices of the people of different sections. 
Thus, although the total exercise of governmental 
power might be as great as if the authority were 
exercised from a single central source, the friction 
and resistance will be less and consequently the 
same degree of compulsion to compel obedience will 
not be required. 

Many examples of this principle could be cited 
from history, but we need look no further than our 
own experience with the enforcement of prohibi- 
tion. While prohibition rested upon local statutes 
applied wholly by local agencies, it was reasonably 
well-enforced in an area comprising more than half 
of our total territory. But when it became a na- 
tional law, enforcible by general orders from Wash- 
ington, these orders became so inflexible that public 
resistance compelled its abandonment. 

It is a mistake, however, to assume that 
national prohibition was not enforcible under any 
conditions. If the central power had been strong 
enough and if the people had been inert enough so 
that every person who bought or sold a drop of 
liquor could have been immediately shot; if every 
house could have been searched without warning or 
warrant; and if anyone who took a drink of liquor 
could have been forthwith consigned to a concen 
tration camp, prohibition could have been readily 
enforced. It was not so much a question of its be 
ing inherently unenforcible, but only that it was 
unenforcible within the framework of our civil 
liberties. 

We were not prepared to abrogate our civil 
rights to obtain enforcement of prohibition. But 
some people say that this was because that particu- 
lar measure was too unpopular with too many peo- 
ple and that if some equally drastic national meas- 
ure was enacted that met resistance from only a 
small minority, it would be imposed even at the 
sacrifice of fundamental liberties 


Centralized Powers Can and Should Be Reconciled 
With Individual Rights 


Those belonging to this school of thought take 
a pessimistic and defeatist view of the future of 
American rights. They cry out not only in alarm 
but in despair that these new increases of power 
are wholly incompatible with the retention of 
\merican liberty. In substance, they pose the 
dilemma that we must either abandon the great series 
of measures that have recently been adopted or else 
throw up our hands and resign ourselves to the loss 
of essential liberties. 

I have little patience with this extreme view 
The dilemma it presents is not a necessary or real 
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one. The real problem is to find a way out through 
the reconciliation and harmonization of the new 
central controls with our traditional liberties. In 
this view, we will clearly recognize the grave 
dangers to civil liberty in the tendency of central- 
ized power to feed on itself, to become inc reasing|y 
arrogant and to justify the suppression of criticism 
and the violation of other civil rights in the interest 
of conformity to what the administrators may in 
good faith believe to be beneficient ends We will, 
however, not despair but will put our minds _ first 
to the keeping of the centralized power w ithin some 
reasonable bounds, and second, to the devising of 
safeguards whereby even a central authority that 
is much stronger than we have ever known will be 
compelled to reconcile its powers witl the essentials 
of our civil rights. This problem is a new one in 
America. It is a task for a politically mature and 
a clear-thinking people. It will call not only for all 


] 


the devotion to country but for all the moderation 


and clarity of mind that we can command. The 
problem presents great dangers and difficulties, but 
those difficulties are not insoluble. They can be and 
must be met by a process of reconciliation In 


working out the necessary safeguards, without crip- 
pling the measures that are required by the needs 
of the times and the legitimate wishes of the major 
ity, it goes without saying that the legal profession 
will have a leading part. 


New Techniques for Perpetuation of Political 
Regimes in Power 

\ third major source of danger for civil rights 
lies in the development of new means and new tech- 
niques for the perpetuation in power of a particular 
regime. If a particular party is retained in power 
for a long period, there are well-known disadvan 
tages in the almost certain growth of official arro-- 
gance and loose administration. But if this tenure 
of power rests upon the uncoerced and uncorrupted 
consent of the majority, there is no obj 
the standpoint of basic American liberties. I am 
not speaking of that sort of perpetuation of power, 
but of a perpetuation arising from a consent pro- 
duced by influences amounting to coercion or cor- 
ruption or both, so that it is a consent only in form 
and not the kind of real consent on which free in- 
stitutions must rest. 

There is a distinct danger that new ly developed 
techniques might produce such a result even in this 
country. One of these techniques arises from the 
new power of the radio. The administration in 
power has a great advantage that did not exist in 
past generations in this respect. The President 
especially, any President, by reason of the vast 
powers and prestige of his office, can command the 
ear of the people through the radio to an extent that 
no opposition can readily do. Only moderation and 
a high sense of duty to the whole people can miti 
gate this advantage. 

Another and more serious factor consists of the 
immense new pressure that can arise from the mal- 
administration of the vast sums that the Federal 
Government has come to disburse for unemploy 
ment relief, direct and indirect. It has come about 
that the interests and welfare of millions of families 
are largely dependent upon the receipt of payments 
in one form or another from the Federal Govern 
ment. The dispensing of this vast patronage is in- 


ection from 
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safeguards imposed on the other three.”* And so the 
real question, uppermost in our minds is, “can be 
safe with such commingling and concentration of pow 
ers in the hands of administrative officers or agencies, 
any more than if such concentration were in the hands 
of the executives, the legislatures, or the courts?” Cer 
tain it is that we shall get no help from the courts, in 
preventing the lodging of these varied powers in the 
hands of administrative boards. They have not found 
such boards to be unlawful, even though the board 
have been given the power to make their own rules, 
having the force of law: to prescribe their own pro 
to be investigators ; prosecutors ; judges and 
administrators. 

\dministrative up on 
the great authority on English constitutionai 
law made the statement in 1885, that they did not have 
any Administrative Law, there. Of course, he 
wrong but they did not have much. He pretended not 
to see this body of law until after the Arlidge case‘, in 
1915. Now we should not be so surprised that this 
administrative method of handling matters came to thx 
English, where they had no written constitution and a 
less sharp separation of powers, than that it should 
us, who have written constitutions and more 
or less sharp separation of powers in both states and 
nation. The provision in Alabama, by the way, is 


we 


cedure ; 


law crept us, as it were 


Dicey, 


Was 


come to 


found in sections 42 and 43, of the constitution of 
1901. Those sections read as follows: “The powers of 
the government of the State of Alabama shall be di 


vided into three distinct departments, each of which 
shall be confided to a separate body of magistracy, to 
wit: Those which are legislative to one; those which 
are executive to another; and those which are judicial 
to another.” “In the government of this State, except 
in the in this Constitution hereinafter ex 
pressly directed or permitted, the legislative depart 
ment slitall never exercise the executive and judicial 
powers, or either of them; the executive shall never 


instances 


2. Report of Special Committee on Administrative Law, 
1937, p. 216. 

3. Federal Trade Commission; Interstate Commerce Com 
mission; National Labor Relations Board; State Public Service 
Commissions. 

1. Local Government Board v, Arlidge (1913) 1K. B 
(1914) 1K. B. 160; (1915 House of Lords) A, C. 120. 


163 











IO 
838 \MERICAN Bark ASSOCIATION JOURNAI 


exercise the legislative and judicial powers, or either of 
them; the judicial shall never exercise the legislative 


and executive powers, or either of them; to the end 
that it may be a government of laws and not of men.” 
The Massachusetts provision is in very similar words 
Is it not passing strange that administrative agencies. 
exercising multiple and far-reaching powers, should 
flourish in States having such prohibitions? Yet, the 
do! And the courts, as we have noted, have upheld 
them. 

We have said that the administrative practice 
crept up on us. We might also have said that its de 
velopment was perfectly natural. Some Machiavelli 
did not retire into a closet at night and emerge the 
next morning with the abominable bureaucracy all 
thought up and planned out. Congress and the State 
legislatures found out that they alone could not legis 
late effectively and punctually upon certain matters 
They needed expert fact-finders, they required admin 
istrators who would be on the job, even though the 
law-makers had gone home to work on their political 
fences. They also found that the courts, although their 
reputations for justice and fairness were excellent, yet 
were ponderous, weighted down by rules of procedure 
rules of evidence, traditions of practice and principles 
of law. For that reason, Congress and the State legis 
latures resorted, more and more, to administrative 
agencies, frequently giving to them a wide range of 
powers. 

One of the finest examples of the use of this 
method is found in the Union Bridge Company case 
When the Supreme Court undertook, in the case of The 
State of Pennsylvania v. The Wheeling and Belmont 
Bridge Company® to determine whether a bridge was 
an unwarranted and unlawful obstruction to naviga 
tion of the Ohio River and hence a nuisance, they 
found the problem much involved and Chief Justice 
Taney, dissenting, thought it was altogether too much 
for them, in the absence of any act of Congress declar 
ing what was a lawful bridge. Nevertheless, the court 
proceeded and had little more than declared the bridge 
a nuisance, when Congress, under pressure, legalized 
the bridge, at its then height and established a post 
road over it. When the case came up again,’ the Su 
preme Court, of course, upheld the validity of the 
bridge. And from that time on to 1899, Congress by 
ad hoc legislation, always under pressure, political and 
otherwise, and probably never properly informed, au 
thorized the building of each and every bridge over a 
navigable stream. But by the River and Harbor Act 
of 1899, Congress turned over to the Secretary of War 
the task of determining whether a bridge was, or would 
be, an unreasonable obstruction to free navigation and 
that officer used the highly competent Army Engineer- 
ing Corps to do much of the work. Of the aptitude of 
the three powers that thus attempted to do such work. 
it has been well said that “Congress was interested and 
incompetent ; the Courts were disinterested but incom 
petent ; whereas, the Army Engineering Corps, acting 
for the Secretary of War was both disinterested and 
competent.”* The Union Bridge Company case in 
1907, was an attempt to overthrow the work of the 
Secretary of War and the Engineering Corps. as to 
that bridge but the Supreme Court found that the pro 


5 Union Bridge Company The United States. (1907) 
204 U. S. 364 

6. (1851) 13 How. 518, 14 L. Fd. 249 

7. (1855) 18 How. 421. 15 TL. Fd. 435 


8. Professor Felix Frankfurter 


cedure was admirably adapted to the work in hand and 
sustained it In the Monongahela Bridge case’ two 
years later, the Supreme Court refused to reconsider 
the Union Bridge Company case, indicating its ap 
proval of the procedure and methods used. Expert 
handling, disinterested and free from pressure and 
under adequate standards, commended itself to that 
court, as it does to us. 

There are those who say, “Why worry about the 
clash of the courts and these so-called tribunals ?”’ And 
they follow this with the query: “Have we not always 
had a clash of courts, Ecclesiastical v. Common Law 
Courts; Common Law y. Chancery Courts and mort 
recently, Federal v. State Courts? Is this not a most 
natural development, the clash between Law Courts and 
Administrative Courts?” To which we readily an 
swer, that the Ecclesiastical Courts soon gave way to 
the King’s Courts and the “law of the land,” whici 
was as it should have been; that although there have 
been differences of decision upon some questions ot 
general law, between the Federal and State courts, as 


that in Swift v. Tyson, recently overthrown,’ yet, there 
has never been a _ serious struggle between those 
courts. As to Equity arising to supplement and to 


ameliorate the harshness of the Common Law and de 
veloping, prior to 1853 in New York and 1873 in Eng 
land, into a separate svstem of rules and _ principles, 
having all the qualities of law, we would only say that 
Chancery and the Law Courts did fight some but that 
Chancery was left untrammeled and uncontrolled by 
the executive branch and free to develop into a real 
judicial system, competent to stand alongside of the 
law. Could we but feel sure that the administrative 
tribunals would have that opportunity for development, 
we, undoubtedly, would feel surer of our cherished lib 
erties and would sleep better of nights. Mr. Chief 
Justice Hughes, indeed, pricked a very soft spot in our 
administrative set-up when, in the St. Joseph’s Stock 
yards case" he said: “The legislature cannot preclude 
that scrutiny and determination by any declaration o1 


legislative finding. Legislative declaration or finding 
is necessarily subject to independent judicial review 
upon the facts and the law by courts of competent 


} 


jurisdiction to the end that the Constitution as the su 
preme law of the land may be maintained. Nor can 
the legislature escape the constitutional limitation b 
authorizing its agent to make findings that the agent 
has kept within that limitation. Legislative agencies 
with varying qualifications, work in a field peculiarly 
exposed to political demands. Some may be expert and 
impartial, others subservient.” 

That is the first real danger that I would point 
out. In our country practically all of these boards are 
usable and used by the political party in power, o1 
should I savy administration in power to promote its 
interests and perpetuate its power. No argument ot 
marshalling of facts is necessary to show that to be 
true, of the Labor Relations Board, The Federal Trade 
Commission, The Securities and Exchange Commis 
sion, The Works Progress Administration, The T.V.A 
and so forth. The British are quaking at the despotism 
of bureaucracy, which is rampant there’? but they are 








9. Monongahela Bridge Company The United States 
(1909) 216 U. S. 177 

10. Justice Brandeis, in Erie Railroac mpkins (Apri 
25. 1938) 58 S. Ct. 817 

11 298 | S. 38 


12. Lord Hewart, The New Despotism 
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practically free from any political hazard in it all."* Ii 
we do not succeed soon in divorcing our administra- 
tive set-up from politics by putting it all under the 
civil service, liberty in this country is doomed. The 
administration uses this bureaucracy to maintain it- 
self in power. It probably can succeed but if ever dis- 
lodged, any succeeding administration will take up 
where its predecessor left off, no doubt with some im- 
proved techniques, none of which will be m the in- 
terest of liberty. 

Now, not everyone has been disturbed by this 
Justice Stone either does not see it o1 
trusts that it will be throttled. He sees only possibili 
ties for good in administrative handling. Two sum- 
mers ago, at the conference on “The Future of the 
Common Law” at Harvard, I heard the Justice say: 
“Rarely in the history of the law has such an oppor 
tunity come to our profession to carry forward a crea- 
tive work which would enable the law to satisfy the 
pressing needs of a changing order without the loss of 
essential values. The ultimate establishment of equity, 
after a period of resistance, as a co-ordinate branch of 
the law, ameliorating the rigors of the common-law 
system and translating in some measure moral into 
juristic obligations is a comparable transition in the 
law. The profession of our day, like its predecessors 
who saw in the pretensions of the chancellor but a new 


monster. Myr 


danger to the common-law, has given little evidence 
that it sees in this new method of administrative con 
trol any opportunity except for resistance to a strange 
and therefore unwelcome innovation.” Judge Perry, 
too, showed the possibilities and sounded the alarum 
to lawyers in fighting against needed reforms. He put 
it this way: “The failure to face the facts and provide 
needed and satisfactory remedies lost to the legal pro 
fession forever one of the most important fields of 
litigation—that now embraced in workmen's compen- 
sation. I do not like the arbitrary and collective type 
of cafeteria justice dispensed in this and other admin- 
istrative fields, but it is certainly more satistactory to 
the public than were the evils which we tolerated until 
an aroused public took this business from us. nless 
we wake up, automobile litigation will leave us in the 
same manner by the doctrine of compulsory insurance 
and compensation without determination of fault."""* 
The foregoing quotations do not represent the views of 
William L. Hutcheson, general president of the United 
srotherhood of Carpenters and Joiners of America. 
He says: “My frank opinion is that the National La 
bor Board should be repealed entirely. There is get 
ting to be too much administrative law in this govern- 
ment and decisions written by immature, incompetent, 
self-styled judges without any judicial traiming and 
without sufficient analytical brain power to realize in 
many instances ‘what it’s all about’.”""* Now if Mr. 
Hutcheson were to look into the facts he would find the 
National Labor Relations Board to be of pretty fair 
quality, comparatively speaking. In fact the members 
rank rather high as personnel of boards and commis- 
sions go. But they are just not in a position, polit- 
ically and judicially speaking, to do what they might, 
otherwise, no doubt, do. Which reminds us of what 
Senator Burke, democrat of Nebraska, recently said of 


13. It has been said that not a hundred persons, in official 
positions, were displaced in England by such a violent political 
upheaval as the induction of the Labor Government 

14. Undue Process of Law, an address of Judge Perry, 
printed in 21 Journal of American Judicature Society, at page 75. 

15 Ouoted u The United States News, of June 6th, 
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that board. He said “that it ought to be kicked out into 
the middle of the Pacific Ocean.” 

Now, being a mere law professor and neither a 
Labor Union President, nor a United States Senator, 
| am not privileged to use such expressive language 
as that, even if I should wish to do so, but will only 
say that the Board was created by Congress; that it 
wields a variety of weighty powers; that its constitu- 
tionality has been upheld and that it has won prac- 
tically all of its appealed cases. The mere fact that the 
Board usually, if not always, gets the wrong answer, 
loes not necessarily cause a reversal, if they have used 
the proper procedure and there is some evidence to 
support their finding. They may Jean the way they 
feel to be advisable. The fault is in the set-up that 
has been established. Such boards must be divorced 
from political requirements, political control, and along 
with that political divorce, will go the malignant 
growth of political leeches, consisting of congressmen, 
State and National committeemen and their henchmen, 
who practice, or pretend to practice before these 
boards, using money for intelligence, and pull or stand 
in for training and ability. 

Another serious obstacle to creditable work on the 
part of these bureaus and commissions is a total lack 
of training for their duties. Administrative action is 
supposed to connote and to insure expert handling. But 
here we have boards and commissions handling the 
weighty matters of life, liberty and property, without 
ever having had any training for such work. The 
British have had the men handling such work on the 
civil list for years and years, which means that they 
lad some training before embarking upon the job and 
that their tenure is secure. Here we apportion such 
jobs, without any regard to training or experience, 
about half to politicians and half to school-boys, with 
a woman, of no special aptitude, sandwiched in once 
in a while, for the effect it will have upon the folks 
back home. And, always, with the assurance that they 
may be permitted to keep the jobs, so long as the 
“play ball” with the appointing power. This uncer 
tainty of tenure is enough of itself, without regard to 
lack of training, to render the work of such boards 
uncertain, unstable incoherent and unpredictable. With 
out the training, which almost never exists in the be 
ginning and which can never be attained under such 
uncertain tenure, it is clearly a positive menace to life, 
property and progress. 

Now, as to the matter of review of administrative 
action by our courts. We have always known that we 
can “try the trial” had in the administrative tribunal 
Such arf administrative board or commission can only 
do what it has been authorized to do. The case of 
Waite v. Macy,"® back in 1918, decided that the Tea 
Board, acting under the Treasury Department, could 
not act outside of its authorization, which was to es 
tablish grades of teas, based upon standards of “purity, 
quality, or fitness for consumption” and that it could 
not establish a grade that prevented the plaintiff's tea 
from being admitted, because of artificial coloring, 
there being no claim that the artificial coloring was 
deleterious to health. So, we may always inquire 
whether a board has kept within its powers. We hav 
no doctrine in this country that a board may be au 
thorized to act ultra vires, such as they have in England 
and as exemplified by the Lockwood" and the Yaffe'* 

16. 246 U. S. 606, 38 S. Ct. 395 

17. Institute of Patent Agents v. Joseph Lockwood (1894 
House of Lords) A C. 347 

18. Minister of Héalth v. The King (On the prosecution 
of Yaffe), House of Lords (1931) A. C. 494. 
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cases. We are, so far, saved from that hydra-headed 
ie pond. But for how long, we 


have 


monster from across 
cannot be sure. It seems that everything they 
over there, we, too, must have here, after a while. 


or officer, we have be 


An administrative boar 


air and just consideration to cases 
} 


1m True, he would treat the 


lieved, had to give { 
which came before 
matter administratively and not judicially and the kind 
of a hearing one was entitled to might differ under 
different circumstances, as for instance, one coming to 
port seeking admission, although he claims citizenship 
is not entitled to the same hearing that one may have 
the country and is sought to be de 
ported, providing he mi at same claim.”° And 
yet fairness is to prevail, the record should show what 


who is already in 
ikes tl 
was done and that the party concerned got all that 
was “his due.” After Chief Justice Taft’s currying 
of Todd, the Commissioner of Immigration, in the 
Waldman case," we should have thought this matter 
well settled. In that case, the Chief Justice indicated 
by his comments upon the record, that certain facts 
were to be found and not merely guessed at or lumped 
off. The Justice could not understand, either, why the 
Commissioner did not set forth their procedure. This 
field, immigration, was then the field in which the 
smallest protection was given to the individual and yet 
the court indicated that fairness and an opportunity 


to know the case against them was a minimum require 
ment. 

Hence our surprise, that this question should bob 
up again, within the past month or so, in the Kansas 
City Stockyards cas« There we hear the present 
Chief Justice saying: “But what would not be essential 
to the adequacy of the hearing if the Secretary him 
self makes the findings is not a criterion for a case in 
which the Secretary accepts and makes his own th 
findings which have been prepared by the active prose 
cutors for the Government, after an ex parte discus 
sion with them and without according any reasonable 


opportunity to the res ondents in the proceeding to 


' 
I 

know the claims thus presented and to contest them 
That is more than an irregularity in practice; it is a 
vital defect. ‘The maintenance of proper standards on 
the part of administrative agencies in the performance 
of their quasi-judicial functions is of the highest im 
portance and in no way cripples or embarrasses thi 
exercise of their appropriate authority. On the con 
trary, it is in their manifest interest. For, as we said 
at the outset, if these multiplying agencies deemed to 
be necessary in our complex society are to serve the 
purposes for which they are created and endowed with 
vast powers, they must accredit themselves by acting 
in accordance with the cherished judicial tradition em 
bodying the basic concepts of fair play.”” Maybe, it 

clinched at last, by two Chief Justices and their courts, 
that although a matter may properly be handled ad 
ministratively, yet it must be handled fairly The 
party, in such case, is not entitled to a good old law 
suit, with all the trimmings, including use of the highly 


1 


technical rules of evidence, but he is entitled to fait 


and just treatment, under the agency’s rules This 

19. The United States Ju Toy (1905) 198 U. S. 253 
22> s. Ct. 644 

20. NG Fung Ho White (1922) 259 U. S. 276, 4 
a» Se. See 

»} Todd, Commissioner f Immigration Waldma: 
(1924) 266 [ S. 113 

22. Morgan et al. v. 7 United States et al., (1938) 58 
S.ch. 3 





last mentioned case and pronouncement by the Suprem« 
Court, has already had the effect of causing the Labo 
Relations Board to “draw in its horns,” so to speak. 

But, what if the agency has promulgated prope 
rules, under its authority; has handled the case fairly, 
in every way, but manifestly gets the wrong answer 

a fault so frequently attributed to th tional Labor 
Relations Board? What can be done toward review 
ing the facts of the case? There is a marked ten 
dency in such cases to try to prevent a review | 
facts. Our genial and learned President of The Amet 
ican Bar Association, the Honorable Arthur T. Van 
derbilt, puts the matter in this striking language: “In 
some of them, (Administrative Tribunals) the counsel 
drafts rules and regulations for his commission, directs 
an investigation, files a complaint in the language of an 
outraged plaintiff, presents evidence to the commis 
sion to support the complaint, writes the opinion of 
the commission sustaining the complaint of his out 
raged plaintiff in judicial language adapted to the per 
tinent decisions of the court of last resort, and in event 
of appeal moves heaven and earth to prevent a review 
of the facts.’’** 

Now, of course, we know that every case con 
sidered by such agencies, cannot, in reason, be reviewed 
the judicial machinery. But why should 1 agen( 
strive so hard to prevent the review, if it has don 
good job? We covet the expertness that 1 
ized through administrative handling but we would, 
possible, avoid the ill effects of the bias shown by s 


by the law courts upon the facts. It would bog dow1 


many Of Our commissions and boards, attributable to 


the necessity for them to make a good s ving, to tl 
“powers that be.” The Sankey Commission in their 


report on Ministers’ Powers** arrives at this conclu 
sion: “Indeed we think it is clear that bias from strong 


and sincere conviction as to public policy may operate 
as a more serious disqualification than pecuniary inte 
est. It is unfair to impose on a practical administra 


tor the duty of adjudging in any matter in whi 
could fairly be argued that his impartiality would b 
In inverse ratio to his strength and ability as a minis 
Pe 

Now, it probably is desirable, as the Special ( 
mittee on Administrative Law recommended to the Bat 
\ssociation last year and again this year, to provide for 
review of all administrative determinations, where 
view 1S desired, lirst by intra-departmenta boat Is 
which, in addition to determining the appeal, could se¢ 


o it that the record of the case was complete and pet 





ect Such review would probably end ninety-five pet 
cent of all such cases especially if these lepartmenta 
boards could give detached and disinterested consid 
eration to such cases, beeause those sitti1 In re 
had not helped to work the cases up But, even si 
we cannot aftord to have these determinations mack 
absolutely final Liberty is at stake and t ( 
re our last line of defences 

There has been quite a tendency, on the part 
Congress, to restrict review, usually by t use of thi 
language, that the “findings of fact shall be conclus 

supported by evidence.” A littl more leeway 

23. “The Bar and The Public,” remarks before the A 
bly, upon his election as President, of The A: in Bar Ass 
ciation, October Ist, 1937, at page 8 

25 Advanced Program of The Ame Ba (ss i 


tion, 1957, at page 171 




















given in reviewing the work of some of the commis- 


sions and boards, as for instance, in the Federal Trade 
Commission Act,*° the Packer’s and Stockyards Act,?? 
The Grain Futures Act,** Board of Tax Appeals,*® 
etc. A very narrow provision for review is found in 
the Longs! n’s and Harbor Worker’s Compen- 


sation Act,*° to the effect that, “If not in accordance 
with law a mpensation order may be suspended or 
set aside in whole or in part.” Yet the Supreme Court 
did not hesitate to review the facts of such a case in 
Crowell v. Ber However, if we had not forgot- 
ten, we should not have been surprised at this, after 
Mr. Justice Harlan’s famous remark, in the Monon 
gahela Bridge cass In that case, although refusing 
] 


to reconsider t Union Bridge Company case, because 
everything seemed fair, orderly and just, relative to 
the practice therein, he said: “It will be time enough 


to deal with such cases as and when they arise. Suffice 
it to say, that tl ourts have rarely, if ever, felt them- 
selves so restrained by technical rules that they could 
not find some remedy, consistent with the law, for acts, 
whether done by government or by individual persons, 
that violated natural justice or were hostile to the fun- 
damental principles devised ‘for the protection of the 


essential rights of property. 

Mr. Chief Justice Hughes, in the St. Joseph's 
Stockyards case, tried to put the matter beyond argu- 
ment. when h« id: “But to say that their findings of 
fact may be made conclusive where constitutional rights 
of liberty and property are involved, although the evi 
dence clearly establishes that the findings are wrong 
and constitutional rights have been invaded, is to place 
those rights at the mercy of administrative officials and 
seriously to impair the security inherent in our judicial 
safeguards. That prospect, with our multiplication of 
administrative agencies, 1s not one to be lightly re- 
garded.” In the same case, however, the Chief Jus 
ti indicates the court has no desire or intention 


to destroy that expertness sought to be attained by 


esort to admin‘strative handling. He said: “But this 
udicial dutv to exercise an independent judgment does 
not require or justify disregard of the weight which 
may properly attach to findings upon hearing and evi 
dence. On the contrary, the judicial duty is performed 
in the light « é oceedings already had and may be 
vreatly facilitated by the assembling and analysis of 
the facts in the course of the legislative determination 
Judicial judgment may be none the less independent be 
cause informed and aided by the sifting procedure of 
an expert le ois] itive agency “ 

It is easy to discern a difference in attitude on the 
part of the courts, toward the different administrative 
tribunals rl urts are inclined to affirm the Inter 
state Commerce Commission and the Board of Tax 
\ppeals, almost as a matter of course, but they often 
reverse the Federal Trade Commission. The reason 
is that the first named tribunals have worked out a 
procedure and loped a technique that both achieves 
iustice and gets results. These tribunals have been 
free from domination, hence enabled to do that and 
there is no ¢ 1 reason whv, eventually, most, if not 


all. of these agencies cannot likewise be so liberated 


6 Title 15, Section 45, U. S. Code 

27 Title 7, Section 194, U. S. Code 

Q Titi Sections 8 and 9 S. Code 

g lit S 641, U. S. Code 

1) T )21 | ie 1 

31. (1932) 285 U. S. 22, 52 S. Ct. 285 

32. Monongahela Bridge Company v. The United States 
(1909) 216 U. S. 177, 30 S. Ct. 356 

33. 298 U. S. 38 





GRENVILLE CLARK 


Chairman, Committee on Bill of Rights 


lf that is done, although complete review must still be 
possible, albeit seldom asked for or had, the time will 
come, when the principal object of court review will 
be merely to ascertain, whether or not, we get from the 
agencies the expert handling provided for.** 

:veryone is agreed, and the tendency is very clear, 
that we shall have more rather than fewer of these 
administrative agencies, more administrative handling, 
as time goes on. And yet, I shall never be able to 
see the necessity of doing everything administratively. 
|, for one, will still believe that the courts can and do 
do some things well and too, that an intelligent people 
like ours may, again, sometime, learn to do some 
things for themselves. I, invariably, become suspi 
cious of the doctors, for instance, when, at intervals, 
they begin to diagnose all cases as appendicitis, or some 
other then stock malady. 

However, since we are going to have volume upon 
volume of these rules, regulations and executive re 
leases, all having the force of law, it is incumbent upon 
lawyers to be able to find and to interpret them. No 
people can be safe under laws that they cannot find 
or know. The Federal Register, inaugurated afte: 
1935, has helped considerably to make this material 
available but it is woefully lacking in effective digests, 
cross-references, etc. These must be supplied and de 
veloped and a comprehensive reporting system worked 
out, and last but not least, if we are to have so much 
of our lives and properties subject to administrative 
control, if lawyers must meet it so frequently in their 
practice, they must prepare for such practice, by learn 
ing and developing the technique. They can then help 

(Continued on page 848) 
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34. Tollefson, Administrative Finality, 29 Mich. L. R. 849 
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JUNIOR BAR NOTES 


By Paut F. HANNAH 


Vice-Chairma) lunior Bar Confer: 








KARLY 500 strong, the fifth annual meeting 

of the Junior Bar Conference held at Cleve 

land in July, hammered out an extensive pro 
gram of activities for next year, featuring the 
Public Information program; elected Ronald J 
Foulis of St. Louis as Chairman to succeed Weston 
Vernon, Jr., and enjoyed to the utmost the lavish 
hospitality of its hosts. 

Joseph Harrison, Newark, Ne 
elected to succeed last year’s Secretary, who was 
made Vice-Chairman. Elected to the Council were 

Ralph E. Langdell, Manchester, New Hamp 
shire, First Circuit; Guy Tobler, Hackensack, New 
Jersey, Third Circuit; James P. Economos, Chicago, 
Illinois, Seventh Circuit; H. Howard Cockrill, Lit 
tle Rock, Arkansas, Eighth Circuit: Harold W 
Schweitzer, Los Angeles, California, Ninth Circuit; 
and A. Pratt Kesler, Salt Lake Citv, Utah, Tentl 
Circuit. 

Charles E. Pledger, J: as reelected to the 
Council from the District of Columbia 
M. Holden, Jr 
Powell, Jr., Richmond, Virginia, Peyton Bibb, Bi 
mingham, Alabama, and Earl F. Morris, Columbus, 
hio, continue for another year as 
sentatives from the Second, Fourth, Fifth and Sixth 
Circuits respective ly 


Jersey, was 


Benedict 
Hartford, Connecticut, Lewis F 


Council repre 


Voting to concentrate its efforts for anothet 
year principally upon the Public Information pro 
gram, the Conference expanded the scope of the 


program to include prevention of juvenile crime 
and protection and preservation of civil rights. It 
further agreed upon efforts to establish closer rela 
tions between the bar and law students. Continu 
ance of activities to coordination of the bar, the 
integrated bar, substitutes for direct election of 
judges, legal aid, American citizenship, and the 
elevation of standards of admission to the bar was 
also approved. 

The first change in the Conference By-laws 
since the Los Angeles meeting was made when 
an amendment was adopted to provide for the 
creation of State Junior Bar units 

An appeal by Paul editor of the 
Cleveland Plain Dealer, that the young lawyers of 


Bellamy, 


\merica concern themselves in economic, social 
and political affairs and accept their responsibilities 
“to make justice trul | 
men” opened the Sunday 

Mr. Bellamy’s address, together with the ad 
by James R. Garfield of 
the Cleveland Bar and the response by Joseph D 
Stecher, Toledo, Ohio, former Conference Chairman 
and Assistant Secretary of the American Bar As 
sociation were broadcast bv the National Broad 
casting Company over its Blue Network. The 
speakers were introduced by Chairman Vernon 


vy come down to dwell among 


atternoon session. 


dress of welcome delivered 


il 


Harold Wahl ot Jacksonville, 
Florida, the Vice-Chairman, pre 
sided at the opening session. 

Mr. Bellamy urged the Con 
ference to “step out more em 
efttorts 
toward bringing the law up to the 
standards of public opinion.” Hi: 


phatically in all good 





praised the Public Information 
program as a step in the right di 
———s=s rection «but criticized it on the 


vround that the (onterence, 


should take 


stead of waiting to be called upon to speak 
the offensive 

\\ hile he said the 
had waged unceasing warfare 


complained 


\merican Bar Association 
against the evils 
about, the Cleveland editor asserted 
that the bar is indicted in the laymen’s judgment 


for giving itself too many airs, for delay and pro 
crastination, for making trials a test of wits, for 


failing to bring the legal machinery up to date 
and for too great reliance upon precedents. H« 


urged lawyers to tell the public the full story “o 
what the legal profession is doing to improve itself 
and to serve the public “ 

Following Mr. Arthur J 
President of the American Bar Association, stated 
he had come “to express my personal appreciation 
of services splendidly performed,” told the Confer 


Sellamy, Vanderbilt 


ence to meet the present challenge to freedom of 
independent speech, thought and belief by improv: 
ment of the administration of justice. He recom 
mended the organization of informal 

young lawyers in all parts of the country for the 
purpose of considering the problems of judicial 
administration and the methods of 
needed improvements. 

a parallel between the informal o1 
ganizations of Revolutionary times, such as the 
Sodality, the Moot and other groups, Mr. Vander 
bilt concluded 


yroups ot 


a4 
r 


arriving a 


Drawing 


“In this era of change and confusion the first requisite 


of public or private life is thought and reflection. It is my 
deliberate judgment that there is nothing that the Junior 
Bar Conference can do that would equal in signif 
the establishment of such informal groups all over the 
United States, dedicated to the study of public I 
If such groups of lawyers throughout the country would 
bring their thought to bear on the problet of our courts 
and of our administrative tribunals, | am sure that the 

would render an outstanding contribution to the quest of 


mankind for justice.” 


cance 


problems 


In welcoming the Conference to Cleveland Mr 
Garfield urged the members of the bar to “maintain 
the high standards of personal and professional in 
tegrity and character which have been established 
for us by the great lawyers who gave form to our 
Constitution. protected it against assault and made 
it a living force for our common welfare.” 

Mr. Stecher accepted for the Conference the 
challenges of Mr. Bellamy and Mr. Garfield. No 
where, he said, would be found a group more 
devoted to the high principles of the profession of 
law than the Junior Bar Conference 

Chairman Vernon, reporting the accomplish 
ments of the past year, praised the State Chairman 
and Local Directors of Public Information for the 
fine cooperation they had given the officers and 
Council He urged more active participation by 


members generally in the Public Information and 
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American Citizenship activities as a means of meet- 
ing unfavorable criticism of the bar and correcting 
public misapprehension of the function of the 
courts. 

The Secretary, reporting for his office and fot 
Milford Springer, National Director of Public In- 
formation, who was to attend the convention, dis- 
closed that during the past year nearly six million 
people had been addressed under the auspices of 
the Conference Public Information program. Two 
national broadcasts, 63 local broadcasts and 414 
platform addresses had made a record of which 
the 222 local directors should be proud, he said. 

The first session concluded with the adoption 
of the rules of procedure proposed by Philip H. 
Lewis, Topeka, Kansas, and his Rules Committee 
and the election procedure outlined by the Elec- 
tions Committee, headed by A. Pratt Kesler, of Salt 
Lake City, Utah 

More than 40 council members and _ state 
chairmen attended the Monday morning breakfast 
given by the Council for the state chairmen, at 
which valuable discussion was had of the various 
problems of state chairmen. No formal sessions 
were held on Monday, but many attended the hear- 
ings conducted by the hard working Resolutions 
Committee, presided over by Howard Cockrill, of 
Little Rock, Arkansas 

Although the Conference was hard worked at 
the Tuesday session, and accomplished many 
things, it found time for eloquence and vigorous 
debate. 

The members heard Robert Clark, Member- 
ship Committee Chairman, report that the Confer- 
ence has enrolled 1963 new members during the 
past year, that the Conference membership was 
more than 6,000, and adopted the Committee re- 
ports made by H. J. Cohen, of Boston, Massachu- 
setts, Restatement Committee Chairman; Julius 
Sklar, Camden, New Jersey, Chairman of the Unau- 
thorized Practice of the Law Committee; John 
Caruthers, of St. Louis, Missouri, Chairman of the 
Committee on Legislative Drafting; and Julian 
Humphrey, of New Orleans, Louisiana, Chairman 
of the Reports Committee 

Upon the recommendation of Frank Eckdall 
and his council subcommittee on Relations with 
Law Students, the Conference established a stand- 
ing committee to work out an effective program 
to interest law students in the American Bar Asso- 
ciation and the work of the organized bar. 

In approving the program of activities pre- 
sented by Robert W. Pharr, of Memphis, Tennessee, 
in the absence of Activities Committee Chairman Don- 
ald Hatmaker, the Conference went on record against 
creation of committees duplicating those of the Amer- 
ican Bar Association 

Lively discussion greeted the report presented 
by Joseph Harrison for a council sub-committee on 
Civil Rights, but the Conference adopted by large 
vote the proposal to create a Standing Committee 


on Civil Rights and to include the topic in the 
Public Information proeram 
Verbal pyrotechnics marked the discussion, 


originally raised by a By-Law amendment proposed 
by the Committee on State Junior Bar Sections to 
create state units of the Conference, as to the type 
of organizations the Conference should have in the 


various states. The Chairman appointed a special 


committee, headed by Harold Wahl, to make rec- 
ommendations at the Wednesday session. Then 
followed discussion of the Conference program and 
organization. Speaking on the Conference program 
and organization by request, Joseph Calhoun, of 
Media, Pennsylvania, vigorously urged “home rule” 
against “regimentation by remote control’ in Con- 
ference organization, and Mark Harrington, of 
Denver, Colorado, criticized the Conference as not 
having a program designed for the benefit of young 
lawyers, and as guilty of too much formalism. 
Ralph Quillian defended the American Citizenship 
program. The debate was unfortunately cut short 
by time limitations and the Conference proceeded 
with the election of officers before it was moved 
out to make way for a Tax Committee luncheon. 

At the luncheon meeting at the Mid-day Club 
on Wednesday, Philip Lewis presented the report 
of the Special Committee on State Organization 
and the By-Law amendment it proposed. The re 
port and the By-Law amendment were adopted. 
James P. Economos, of Chicago, Osmer C. Fitts, of 
Ludlow, Vermont, James D. Fellers, Oklahoma 
City, and Lon Hocker, Jr., of St. Louis, then genet 
ally discussed problems of the Conference, follow- 
ing which the new officers and council members 
were installed. 

Mr. Foulis, in accepting the chairmanship 
urged the Conference members present to go back 

(Continued on Page 855) 





RONALD J. FOULIS 


Chairman, Junior Bar Conference 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 





OORE’S FEDERAL PRACTICE: A Treatise 
M on the Federal Rules of Civil Procedure, by 

James Wm. Moore and Joseph Friedman. 3 vols 
1938. Albany, New York: Matthew Bender & Com 
pany. This work is an able, thorough presentation of 
the principles of procedure which will govern under 
the new Federal Rules. Its authors evidence a pro 
found knowledge of federal practice as it has existed 
heretofore, and they display also an intimate familiarity 
with the formulation of the new rules, the problems 
with which it was necessary to deal and the niceties 
of possible construction of various provisions. It is 
fortunate that the profession and the courts will have 
available a treatise of this quality in connection with 
the inauguration of the new procedure. It performs 
well the function of linking the old with the new, 
elucidates important distinctions—such as that between 
procedure and jurisdiction 


and contains detailed an- 
ticipatory discussions of problems which the bar will 
soon be studying. Arrangement, numbering-plan, and 
other mechanical features are excellent. 

It is not a work through which to seek an initial 
acquaintance with the new Federal Rules. A lawyer 
who turns to it to learn the new procedure, proclaimed 
for its modern simplicity, is likely soon to become 
bewildered, if not disheartened. The first volume com 
prises 827 pages and covers only the first 16 rules. 
An example of the expansiveness with which the sub- 
jects are presented is the discussion, under Rule 2, of 
the union or coalescing of law and equity, to which 
approximately one hundred pages are devoted. This 
is the type of question upon which some specialists 
in procedure delight to expatiate It savors a little 
of the avidity with which fledgling law students argue 
about the squib case. The essential problem involved 
is the preservation of the right of jury trial, and al 
though there are pronounced complications in the his 
tory of the question—and, indeed, potentialities of com- 
plication in the future—the main issue is met succinctly 
by the rules themselves. 

The first line of attack to acquire an understanding 
of the new procedure should be the set of rules, supple 
mented by a good index and the Notes of the Advisory 
Committee. The admirable structure and clarity of 
the rules are such that a careful, consecutive reading 
will in itself be illuminating, even though it will not 
yield complete comprehension of the meaty provisions. 
Then, with profit, resort may be had to a work of this 
kind for much that will, and much that will not, hap- 
pen as experience with the rules develops. 

Harry N. Gortvies. 

Chicago. 


The Law of Chemical Patents, by Edward Thomas 
1938. Second Edition, Revised and Enlarged. New 
York. D. Van Nostrand Co., Inc. Pp. xviii, 675. 


S44 


This book on the Law of Chemical Patents is issued 
by a technical publisher and directed, by the natur 
ot the publisher’s clientele, more to the chemist than 
to the lawyer. Nevertheless the style is that 
book and in the opinion of the reviewer the book is 
better suited for use by the attorney than the chemist 
It is not to be implied from the foregoing that the book 
is of such restricted scope as might appear from the 
title. It treats of the whole patent law but with spe 
cial emphasis on chemical patents particularly where 
difference in character exists between chemical and 
mechanical and electrical patents. 
patents is somewhat distinctive in the law peculiarly 
applicable, it is well that such treatment is employed 
The applicability to chemical patents is, therefore, ad 
ditive rather than exclusive. 

More attention is given to the substantive law and 
the prosecution of applications before the Patent Office 
than to litigation. This treatment appeals to the gen 
eral attorney in two ways: litigation comes up less fre 
quently and, except for the questions of substantive 
law which are treated, is less likely to cause the attor 
ney to seek the aid of a special text. 

Each chapter is prefaced by a brief introduction. 
It would have been well to extend this to give a better 
guide to the subject matter. The reader might, by 
misapprehension of the significance of a chapter title, 
go through the whole chapter without realizing that 
he has gone astray until he comes to the end of the 
section. 

The rest of each chapter is made up of direct 
quotations from the cases rather than head notes as 
is common. While this procedure gives the reader 
additional security in having the words of the Court, 
it is no less dangerous than reading his notes without 
following the case because there is not always enough 
context to support the quotation. While in most cases 
the selections are well chosen, it is doubtful whether 
anything has been gained over the head note quoting 
practice. There are a surprisingly large number of 
cases quoted, all indexed in a table of cases. Several 
months’ use has not disclosed any error in citations 

The author has frankly quoted opposing 
where conflict occurs in the decisions, but he has not, 
as he might well have, clearly indicated these where 
they occur, not has he indicated any weight of author 
ity by circuit as is the custom when such conflict oc 
curs, Consequently unless care is exercised the reader 
may find in selecting a case that he has chosen the more 
doubtful authority. 

The arrangement of subject-matter does not ap 
pear wholly logical to the reviewer, but it is conceded 
that there is a basis upon which the matter is arranged 
The question may therefore be laid more or less to the 
reviewer's taste. But there appears to be no basis for 
the arrangement of cases within a section. So far as 


Ot a Case 


Since this class of 


rules 





CO! 
the 
ot 
of 
pli 


wl 


in 
en 
the 
ha 
Sal 
is 
tec 
to 


pr 
en 


tic 


ric 
ant 
in 


tio! 
vel 
pre 

lor 
pre 

ave 
nin 
ing 


am 


the 
tion 





CURRENT LEGAL LITERATURE 845 


could be seen the arrangement was not based upon 
the authority or dignity of the Court, nor upon the date 
of the decision, nor upon continuity of development 
of the subject. Perhaps this was impossible to accom- 
plish, but it is confusing unless one has time to read 
whole sections. 

The book is as up-to-date as any law text can be, 
including many citations from the United States Pat- 
ents Quarterly, a private reporter of much value to 
the patent lawyet \ handy table of parallel reports 
has been continued from the first edition. The glos 
sary of legal and technical terms is of little value. It 
is not sufficiently complete to help the lawyer with the 
technical terms, nor does it offer any more assistance 
to the chemist in making out the legal terms. 

With some justification the author points with 
pride to a development of the subject of medicinal pat 
ents with reference to the current Patent Office prac- 


tice. 

While, as pointed out at the beginning of the 
review, it is not a book to put into the hands of the 
average technical man having no acquaintance with 
legal terminology, it is to be recommended to the gen- 
eral practitioner as a reasonably inexpensive text to 
have at hand for such occasional reference as he may 


find necessary, and it may also be of value to the pat- 
ent lawyer as a handy guide and citator to the leading 
Cases. 
KEITH MISEGADES. 
North Chicago 


Constitutional Rights, Edited by Herbert F. Good- 
rich. Philadelphia: The American Academy of Political 
and Social Science. 1938. Pp. iv, 123.—The essays 
in this pamphlet, the contribution of the American 
\cademy of Political and Social Science to the celebra- 
tion of the 150th anniversary of the Philadelphia Con- 
vention, constitute a symposium upon our device for 
protecting individual interests through judically en- 
forcible constitutional limitations which should be of 
profit and interest to every alert citizen. In the space 
available it is impossible to do more than give a run- 
ning summary of the main features of each paper, trust- 
ing the reader’s curiosity, thus aroused, will lead to ex- 





amination of the originals. 

The First Amendment is the only portion of the 
Constitution to engage the attention of two essayists. 
Mr. Clark wisely urges that the true bulwark of civil 
liberties must be found in the temper of the people 
rather than in judicial decisions. I do not understand 
Professor Cheyney to disagree, although he may place 
somewhat greater reliance in the courts. Mr. Windolph 
presents an interesting theory for the critique of deci- 
sions interpreting the Fourteenth Amendment. The 
present scope and the latent possibilities of the full faith 
and credit clause engage the pen of Mr. Cataldo. A 
little gem, which no one should miss, is Professor 
Bunn’s discussion of “Public Price Fixing and Due 
Process.”” Bunn, whose writing in general displays far 
greater economic literacy than most of us possess, has 
some illuminating light to throw into the dark corners 
in which this subject abounds. Professor Field presents 
an analytical computation of “Supreme Court Protec- 
tion of Private Rights Against State Action.” Profes- 
sor Dowling, in brief compass, expounds the “Equal 
f the Laws,” and Dean Hervey concludes 


Protection « 
the symposium by doing the same thing for the obliga- 


tion of contracts clause 





The Philosophy of Law of James Wilson, by Wil- 
liam F. Obering. Washington, D. C.: Catholic Uni- 
versity of America. n. d. Pp. 276.—It is not, | think, 
unfair to say that this analysis of the juristic philosophy 
of one of the greatest of our national founders is writ- 
ten to advance a particular point of view. The posi- 
tion which Dr. Obering detends is presented with a 
disarming frankness and is buttressed by an assiduous 
research which, united, will gain the esteem even of 
those whom they cannot convince. 

In brief, if | apprehend it correctly, Dr. Obering’s 
fundamental position is that American political phil 
osophy, and the institutions which it produces, derive 
not from Puritan, or even from Protestant, backgrounds 
but from the thought of the great Catholic philosophers 
of the medieval school. He supports this by paralleling 
the teachings of Wilson with expositions of similar 
views by Thomas Aquinas and other great medieval 
scholastics. How much this proves is a matter of opin 
ion. Dr. Obering frankly disclaims any assertion that 
Wilson consciously built upon Scholastic foundations. 
He urges that there is a significant parallelism which 
shows a common philosophical background opposed to 
what he regards as Puritanical errors. His view that 
this same fundamental background is behind the think 
ing of Hamilton, whom he names, and of others of the 
revolutionary fathers, whom he does not name, com 
pletes the foundation for his contention. 

Those not convinced by Dr. Obering’s argument 
may yet derive profit from his pages. He presents 
a thorough analysis of the Wilsonian teaching, render 
ing his work a valuable gateway to Wilson’s thought 
A similar comment may be made upon the comparative 
portions of the work. It is of no little significance that 
great intellects in different ages should come to similar 
conclusions respecting the great problems of law and 
of government, of liberty and of order. It may be of 
greater moment if they come by different paths than 
if they proceed by the same route. Many of us will 
feel that there is less ultimate difference among the 
schools than their champions will admit. Perhaps the 
real value of this study lies in the support it gives to 
this view. 

It is a pity that Dr. Obering did not trouble to 
prepare an index. Such a feature would have enhanced 
greatly the usefulness of his work. 

Maurice H. Merrini 

Norman, Oklahoma. 


Annotations on Small Loan Laws, by F. B. Huba 
chek. 1938. New York: Russell Sage Foundation 
Pp. 255.—This hook is a pioneer in a field not long 
recognized as a terra firma of the Law. When, about 
1911, it began to be comprehended that “small loans” 
require more constructive treatment than the traditional 
but ineffectual repression of usury affords, there was no 
systematic body of research, of legislation, or of litera 
ture on the subject; today there is a mass of material, 
much of which has been critically organized and made 
accessible. Under the statutes of more than half the 
states and almost every variety of administrative regu 
lation a business measurable over the quarter-century 
in billions of dollars and a major fraction of the popu 
lation, has developed; and its growth has been marked 
by a peculiar condition that provides for social-legal 
economic study a field so isolated as to have almost a 
laboratory quality. This book makes available for the 
first time a comprehensive view of the typical legisla 
tion, the decisions of all the courts, the administrative 
hazards and correctives; and (though apparently not 
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hy any deliberate design of the author's) it takes ad 
vantage of the peculiar situation so that it presents with 
extraordinary vividness and clarity the whole evolu 
tion of a great body of “new” law. 

The author is general counsel, as was his father, 
for one of the two largest enterprises in “‘the small loan 
business,” he has lived intimately in contact with the 
development of that business since its modern begin 
nings, and he writes with authority. The bibliography, 
appendices, and index are competently done. Whether 
or not the student of legal phenomena is interested in 
‘small loans”’ or habitually thinks of Government Regu- 
lation, as most of us do, in terms only of the railroads 
and the utilities, he will find that there are some very 
clear and significant lessons to be learned from the regu- 
lation of this business of lending money. Precisely be 
cause of the isolated and controllable nature of its 
subject-matter this book may become, like the laboratory 
record of the final experiment with some hypothesis 
of natural science, a notable contribution. The study 
and practice of social-economic law-making and admin 
istration would be well served by more work of thts 
kind. 

EpMUND RUFFIN BECKWITH. 

New York City. 

Twenty Years of Government in Essex County, 
New Jersey, by Thomas A. Reed. 1938. New York: 
D. Appleton-Century Company. Pages 183 and X. 
Some days ago a slim red volume with the cumber 
some title set out above appeared on my desk to be re 
viewed. The first fifty pages of that book were dull, 
matter-of-fact reading—a story of inefficiently managed 
county government only too common in the American 
system. Then suddenly the character of the book 
changed. It began an interesting account of the Ameri 
can voter shaking off his typical indifference to political 
graft; and, under the leadership of Arthur T. Vander 
bilt, capturing this county government from the machine 
to place it on an effictent basis. 

In one sense the last 150 page of the book are 
really a biography of Vanderbilt's life from 1919 to 
1936. In this sense, the book should be placed on the 
required reading lists of law schools. It is infinitely 
more practical than many of the books on such lists. 
The book might also be used as a text book for all good 
government leagues, and should be read by all voters 
who desire to bring about efficient county and city ad- 
ministration. 

Undoubtedly, the first fifty pages will frighten away 
many persons who attempt to read the book. Pertain- 
ing to a somewhat detailed account of the governmental 
structure of Essex County, they attempt to lay a ground 
work in order that the reader may realize the magni 
tude of the later reforms. In this respect they are 
much duller reading than the author's excellent 
treatise on Municipal Government. But when the 
author begins the story of the work of Arthur T. Van- 
derbilt as special counsel for the investigating commit- 
tee, the book treats the struggles and accomplishments 
of the reform movement in such an entertaining manner 
that the reader finds it difficult to lay aside the book 
until the end is reached. The book is entertaining read- 
ing, and yet without sacrifice to the history which it 
narrates. The theme of the book is thus stated by Prof 
Reed (although without so referring to a theme) : 

“A successful professional man of high ability can 
with part of his mind, earn a dominant place in politics if 
that is the sport at which he has most fun. It is probably 


as amusing as racing horses, sailing boats, or trying 
make a hole in one, if one likes it. 


“The result of the Republican League's activity is a 


startling realization of the idea that if you select candidates 
of good character and lay the facts before the public, you 
can lick even a well-organized political machine to a 
frazzle nine times out of ten.” 

Vanderbilt has proved the truth of these words in 
Essex County. There are other municipalities that ar 
waiting for men of high ability to prove their truth 

Wa. Hepces Roprnson, JR 

Denver, Colorado 
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Summaries of Articles in Cur- 
rent Legal Periodicals 


KENNETH C. SEARS 
Professor of Law, University of Chicago 


CORPORATE REORGANIZATION 


HE Case of the Ladies’ Handbags: A Study in 
"Tl Seciioershly Procedure, Ferdinand Fairfax Stone, 

24 Virginia L. Rev. 831. (Je. 38; Charlottes- 
ville, Va.) 

The title is a bit jeurnalistic and the substance is 
not so dry as most legal articles. It is a case study 
that is interesting though somewhat complicated read- 
ing. The complications result from a complicated 
affair, which illustrates where our court system is weak. 
The case is National Surety Co. v. Coriell, reported in 
289 U. S. 426. Morris White, Inc., was very pros- 
perous before the depression but was used by Morris 
White personally to finance other ventures. Came the 
depression and then an informal receivership of M. W. 
Inc. by bank creditors. One creditor became impatient 
and then a bank assigned a claim to a citizen of New 
Jersey who sought receivership and secured a tem- 
porary order in a federal district court, apparently on 
\pril 6, 1931. The receiver, Irving Trust Co., went to 
work on a plan of reorganization and within threc 
weeks, Lily White, wife of debtor Morris White, 
offered a plan, contingent on acceptance within a month. 
After argument but without the receiver presenting an 
inventory of assets or a schedule of liabilities, and over 
the objection of some of the creditors, the district 
court made the receivership permanent and on June 15 
the plan of reorganization was approved. Accordingly, 
the assets were ordered to be transferred to a new cor- 
poration, Morris White Handbags Coporations. On 
the next day, June 16, dissenting creditors were granted 
an appeal and a stay of the order of transfer. But in 
the meantime the receiver had already made the trans- 
fer. On November 16, 1931, the C. C. A. modified 
and approved the decree of the district court. The 
reorganized corporation was adjudicated bankrupt 
April 29, 1932, and its physical assets were sold to an 
alleged nominee of Morris White. The largest in- 
tangible asset of the original M. W. Inc. has been 
compromised for $25,000 which had been paid to the 
trustee in bankruptcy. The Supreme Court considering 
its writ of certiorari to review the district court decree 
approving the plan of reorganization was confronted at 
the argument on December 15, 1932, with a fait 
accompli. It delivered its opinion on May 22, 1933, 
and vacated the decree. The action of the district court 
Was vigorously criticized but what was accomplished ? 
“Law had been made on the subject of. consent receiv- 
erships.”” The author.doubts whether such problems 
can be solved by moving them into bankruptcy from 
equity and he suggests that we need a new legal 
economic tribunal, whose decisions would be reviewable 
by the C. C. A. 


COURT REORGANIZATION 
The Supreme Court and the Principle of Rotation 
in Office, 6 The George Washington L. Rev. 401. (My. 
38; Washington, D. C.) 
A consideration of the controversy over President 
Roosevelt’s plan for judicial reorganization is sub- 
jected to an analysis. The four major objectives of 


the liberals were: (1) harmony i.e. a measurable 
accord between the judicial and the other branches of 
the government; (2) a check upon the tendency of the 
judiciary to assert a practical control over the opera- 
tions of government; (3) frequent infusions of “new 
blood”; and (4) the restoration of objectivity in 
Supreme Court decisions. The four major objections 
to the reorganization plan were: (1) the independence 
of the Supreme Court was menaced; (2) the stability 
of the court would be destroved ; (3) its prestige would 
be injured; and (4) whatever the merits of the Presi- 
dent's plan “it ought not to be adopted without a refer- 
ence of the whole issue to some sort of national refer 
endum.” <A new plan is offered to reconcile these 
differences. A proposed constitutional amendment is 
set forth. Its essence is the principle of rotation in 
office. Supreme Court justices are to serve a term of 
twelve years and then are transferred to the Circuit 
Courts of Appeals where they become the senior circuit 
judges. The court is increased to twelve justices, one 
to be transferred each year. But no President may 
appoint more than six justices. After a President has 
appointed his sixth justice, the remainder during his 
term of office are to be selected by the court itself. No 
justice of the Supreme Court would be eligible for 
reappointment. There is also a provision to correct a 
decision based upon an even division of the Supreme 
Court. 





CRIMINAL, PROCEDURE 

Notes on the Abolition of the English Grand Jury, 
Nathan T. Elliff, 29 Journal of Criminal Law and 
Criminology 3. (Je. ’38; Chicago, III.) 

Clever writing upon the abolition in England of 
an ancient institution should be of interest to all inter- 
ested in criminal procedure. In those jurisdictions 
where a grand jury indictment is still an essential 
requirement the English action is a challenge. That 
happens to be true in Illinois and the author is a 
member of its Bar. So conservative were the ruling 
forces in Illinois that in the proposed constitution of 
1922 there was no general approval of the information 
as a permissible alternative. The justification was that 
grand jury is necessary for the preservation of liberty. 
That was the defense in’ England for many years of an 
institution that originated as a better prosecuting device 
without any apparent thought of using it to protect 
individuals from wrongful accusations. The most im- 
portant considerations that finally were regarded as 
making a grand jury unnecessary were: (1) unbiased 
preliminary examinations before public officials who 
were independent of the police and who heard both 
sides; (2) widespread belief among even grand jurors 
themselves that their function was ceremonial but use- 
less; and (3) the cost and inconvenience of the system. 
The abolition came in 1933 ona special plea of economy 
but the interesting point is that no Lord and only one 
member of the Commons spoke in favor of retaining 
the venerable institution. In January, 1937, “Justice 
of the Peace” stated that “ it is an odd fact that 
more antiquated English legal procedure survives in 
America than here.” 

EVIDENCE 

The Scope of Privilege in the Law of Evidence, 
Charles T. McCormick, 16 Texas L. Rev. 447. (Je. 
"38; Austin, Tex.) 

Rules of exclusion and evidential privileges are 
grouped, compared, and contrasted. The first group 
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guards against unreliable or prejudicial evidence; the 


second group shuts out truth for what are deemed 
reasons of social importance other than the ascertain 
ment of facts. Doubt exists as to the convincing quality 
Classification 


1 


of the reasons given for the privileges 
of the rules and privileges on the basis of those entitled 
to ask for their enforcement involves complications that 
destroy a consistent pattern Thus, evidence obtained 
by a search in violation of the constitution is usually 
classified as excluded matter but rather seems to be the 
subject of a privilege. The classification of confessions 
is less clear. \ question arises whether the courts 
regard the law as to confessions as an overlapping ol 
a privilege and a rule of exclusion. Rejection of proot 
of an offer to compromise and of repairs after harm 
has occurred is regarded as an exhibition of a privilege 
The same point of view is advocated as a way of har 
monizing the conflict of opinion as to reports of agents 
to their principals. Various considerations appear as 
to making adverse inferences from the use of priv 
ileges, with a general concl hat judge-made 
privileges were halted a century ago and “in a secular 


usion tf 


sense’ are ‘‘on the way out 


FEDERAL LAW 
Substantive Law Applied By The Federal Courts 
Effect of Erie R. Co. v. Tompkins, Benno Schmidt, 
16 Texas L. Rev. 512. (Je. ’38; Austin, Tex.) 
A brief review of an important decision requires 


a clear consideration of the remarkable career of Swift 


+] 
tl 


v. Tyson. Its holding 1s considered, as 1s ie growth 
of the doctrine as well as its weaknesses that finally led 
to its unexpected fall. True, the opinion of the majority 
of the Supreme Court in overruling t 

v. Tyson stated: “. . . we do not hold unconstitutional 
section 34 of the Federal Judiciary Act of 1789 or any 
other act of Congress. We merely declare that in 
applying the doctrine this court and the lower courts 
have invaded rights which in our opinion are reserved 
by the Constitution to the several states.” But if the 
overruled decision had given general satisfaction instead 
of widespread dissatisfaction, the constitutional conflict 


1 


he ancient Swift 


ry 
Is 


probably would never have arisen to prod the court 
to an utterance of it The aftermath of the new 
authority, Erie R. Co. v. Tompkins, will be interesting 
to observe but no attempt is made te 
oracle of future developments 


become a general 


INDUSTRIAL RELATIONS 

The Development of Industrial Conciliation and 
\rbitration Under Trade Agreements, Thomas H 
Tongue III, 17 Oregon L. Rev. 263. (Je. ’38; Eugene, 
(Oregon. ) 

The major concern is with the economic problem 
The law of the situation is only a minor concern. Much 
has been written upon this subject but a relatively short 
summary of the American development has its value 
However, the discussion does not include legislation 
providing for mediation or arbitration, nor disputes 
over union recognition ; it is limited to experience with 
trade agreements that provide for conciliation ‘nd arbi 


tration of industrial disputes. Special attenti ; given 
to the experience with (1) The Building des in 


New York City; (2) The Book- and Jov-Printing 


Industry in New York City; (3) The Bituminous-Coal 
Industry in Illinois: (4) The Railroad Industry which 
is largely controlled by legislation; and (5) The Coat 
and-Suit Industry in New York City With all of 
these industries, experience has been favorable to con 
ciliation and arbitration agreements, though to a vary 
ing extent and with some dissent It is significant, 


however, that “at least in all of the four industries 
studied, successful conciliation and arbitration 


only possible after the issue of union recognition had 


> 


been settled and the closed shop establish 
The Mexican Situation and Protection of American 
Property Abroad 
(Continued from page 822) 
should encourage the malady. 
have in fact repudiated the foundation of that law 


lf some great State 


I - 


\merica must maintain those principles developed in 
: | | 


the past by the consent of the nations; fundamenta 
principles long prevailing among civilized people mak 


ng tor an order based upon respect for person: 
and private property. 
publicists may differ as to the theoretical foundation 
for these rules, they still exist today, and will, I firml, 
helieve, continue to exist so long as America, England 
and France assume the lead in the insistence that the 
be not surrendered 


However much philosophers and 
I 


There can be no commercial intercourse among 
the nations where there is no security of property 
International trade is predicated upon such security 
Che wisest men have long recognized that the dang« 
to general world peace today comes largely from ever 
No barriers will be more 


effective toward endangering international relations 
han the collapse of the rules of international law. Con 


growing economic barriers 


Mscation, 1.€ 


tor whatever cause or under whatever provocation. is 


taking without adequate compensation 


the negation of security, and that negation must be 
fatal to stable commercial intercourse. Certain it is 
that national self-interest dictates obedience to the 
settled rules of international law protecting the rights 
f the person and property of aliens 

li the doctrine of the absolute State is ultimatel 
to become the prevailing system in the world, then 


there will be an end to international law as we have 
known it because any law to deserve the Wt us 
have some sort of sanction and international law sti 


( 
has back of it the moral acquiescence of most of t 
civilized peoples of the world. If that acquiescence is 
withdrawn, the world must enter upon a period wher« 
might makes right, and where the individual, alien or 
citizen, can possess no rights which governments are 
bound to respect 

It is for this reason that the international cor 


troversies of today are assuming a peculiar acuteness 
ie fact is that tl 


national law itself 


t| 


1ey involve the very existence of inte 


Making Administrative Action Safe 
(Continued from page 841) 
in true lawyer-fashion to make the practic 
means, too, that all good law schools will come, reg 
ularly, to give a complete and adequate course in ad 
ninistrative law 
lo sum it all up, Administrative action is here t 
stay but we cannot afford to give up or weaken out 
courts which are our principal bulwark The courts 
have promised to protect us and if not stacked, diluted 
or dissolved, there is little doubt but that they will 
stand their ground In the meantime, we must do 
whatever we can to make administrative action judicial, 
by barring politics, providing training for administra 
tors and securing their tenure. Then, with a bar trained 
in administrative practice and with adequate tools, in 
the form of reports and digests, we will be safe. More 
than that, we shall then be in a position to reap the 
rewards sought through administrative action, namely, 
prompt, efficient, inexpensive and expert handling. 
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ANNOUNCEMENT OF 1939 ESSAY CON- 
TEST CONDUCTED BY AMERICAN 
BAR ASSOCIATION PURSUANT 
TO TERMS OF BEQUEST OF 
JUDGE ERSKINE M. 

ROSS, DECEASED 
INFORMATION FOR CONTESTANTS 

Subject to be discussed 

“To What Extent Should Decisions of Adminis- 
trative Bodies Be Reviewable by the Courts.” 
lime when essay must be submitted 

On or before Margh 1, 1939. 

Jmount of Prize 

Three Thousand Dollars. 
Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, of- 
heers, members of the Board of Governors, and em- 
ployees of the Association. 

No essay entered will be accepted unless written 
especially for this contest and not previously published. 
Each entryman will be required to assign to the Asso- 
ciation all right, title and interest in the essay sub- 
mitted. Any essay not desired for further use by the 
\ssociation will, upon request of its author, be returned 
and the interest of the Association therein waived. 

An essay shall be restricted to five thousand words, 
including quoted matter and citations in the text. Foot- 
notes may be used and will not be counted as a part of 
the essay, but excessive documentation in footnotes 
may be penalized by the judges of the contest. 

Each contestant must agree to abide by the deci- 
sion of the Board of Governors in the selection of the 
winner and on any question raised. 

Procedure : 

Anyone wishing to enter the contest shall com- 

municate promptly with the Executive Secretary, 


American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish: 

(1) entry, number in quadruplicate, in a container 
sealed prior to receipt of any application, so that the 
number therein may be known only to the recipient ; 

(2) large envelope, addressed, for mailing essay ; 

(3) small envelope, addressed, for mailing one of 
the entry numbers together with printed form to be 
filled in by the contestant to show name and address ; 
which will thereafter not be opened until the winning 
essay has been selected and its identifying number an- 
nounced ; 

(4) agreement hereinafter mentioned to be signed 
by the entryman. 

Essay is to be submitted in triplicate, typewritten, 
double spaced (footnotes, however, may be single 
spaced), on one side of plain white paper, letter size 
(8'%x11), and mailed as first class matter, without 
folding, in the envelope furnished for that purpose, on 
or before March 1, 1939. Total number of words on 
each page of the text shall be typed on bottom of each 
page of at least one copy. For identification, one of 
the entry numbers furnished for that purpose shall be 
affixed to each of the three copies of the essay. Any 
other identifying mark on the essay or on the envelope 
containing the same, or on the envelope containing the 
fourth number and the name and address of the con- 
testant, will disqualify the entry. 

The fourth entry number shall be attached to a 
printed form on which the entryman shall type his full 
name and address, sign the agreement printed thereon, 
and then seal for mailing in the envelope furnished for 
that purpose. That envelope, when prepared for mail- 
ing, will be held by the entryman until March 2, 1939, 
and then mailed. It is not to be mailed in or with the 
envelope which contains the copies of the essay, which 
must be postmarked not later than March 1, 1939. 

No additional information will be given by the 
Executive Secretary. Any questions raised will be sub- 
mitted to the Board of Governors for consideration. 





Leading Articles in Current Legal Periodicals 





Air Law Review, July (New York City)—Legal Re- 
strictions on the Contents of Broadcast Programs, by Louis 
G. Caldwell; The Problem of Interstate Air Commerce 
Casualties, by Linus R. Fike; Proprietary Interests in Ra- 
dio Programs; Recent Developments, by Louis Nizer. 

Boston University Law Review, June (Boston, Mass. ) 
—The Constitution. An Expanding Chart of Govern- 
ment, by Henry W. Anderson; Petrazhitskii: Theory of 
Law, by Hugh W. Babb; The Ratification of Interna- 
tional Labor Organization Convention, by Gerard D. 
Reilly and David Ziskind 

Brooklyn Law Review, May (Brooklyn, N. Y.)— 
Magistrates’ Courts of the Citv of New York: Suggested 
Improvements, by Anna M. Kross and Harold M. Gross- 
man; The Closed Shop in New York, by Robert Abelow: 
The Employment Relationship Under the Federal Social 
Security Act, by Eugene T. McQuade. 

California Law Review, May (Berkeley, Cal.)—Gifts 
to “Heirs” in California, by W. W. Ferrier, Jr.; Use by 
the United States Supreme Court of Extrinsic Aids in 
Constitutional Construction, by Jacobus TenBroek. 

Canadian Bar Review, May (Ottawa, Ontario)—The 
Rule in Russell v. Russell, by Professor Gordon S. Cowan; 


7 
l, 
lhe Constitutionality of Succession Duties, by Samuel 


Quigg, K. C.; The Principle of Unjust Enrichment in 
English Law (Part Il), by Dr. Wolfgang Friedmann. 

Canadian Rar Review, June (Ottawa, Ont.)—Broad- 
casting and Privacy, by Professor G. W. Paton; The Can- 
adian Anti-Trust Laws—Doctrinal and Legislative Begin- 
nings, by Maxwell Cohen; The Amendment of the Consti- 
tution, by R. F. McWilliams, K. C. 


University of Chicago Law Review, June (Chicago, 
Ill.) —A Draft of an International Law of Sales, by Ernst 
Rabel; The Balance Between Legislative and Executive 
Power: A Study in Comparative Constitutional Law, by 
Karl Loewenstein; Collection of Unpaid Wages and Finan- 
cial Responsibility of Employers, by Alex Elson; Teaching 
Comparative Law, by Max Rheinstein. 


University of Cincinnati Law Review, May (Cincin- 
nati, Ohio)—The Influence of English and Civil Law 
Principles upon the American Legal System During the 
Critical Post-Revolutionary Period, by Francis R. Au- 
mann; Factors of Legal Reasoning, by M. L. Ferson. 


Columbia Law Review, May (New York City)— 
Legislative Control of Political Extremism in European 
Democracies II, by Karl Loewenstein; A Theory of Con- 
tract Sanctions, by Malcolm S. Mason; Foreign Invest- 
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ment and Extraterritorial Taxation, by Harold Wurzel; 
Collective Bargaining and Unemployment Insurance Legis- 
lation, by Sidney Schindler. 


Columbia Law Review, June (New York City )—Con- 
flicting Judicial Criteria of Utility Rates—The Need for a 
Judicial Restatement, by Robert L. Hale; Due Process Re- 
quirements of a Fair Hearing in a Rate Proceeding, by 
Pincus M. Berkson; Price—By Way of Litigation, by Wal- 
ton H. Hamilton; Public Utility Depreciation, by Maurice 
R. Scharff. 


Commercial Law Journal, June (Chicago, Ill.)—About 
Law and Lawyers, by Albert J. Harno; The Constitutional 
Right to Work, by Albert D. Levin; Lawyer and Layman, 
by Herbert U. Feibelman; Unauthorized Practice of Law 
in Colorado, by Jacob V. Schaetzel; Law Aptitude Test, 
by M. L. Ferson. 

Cornell Law Quarterly, June (Ithaca, New York)— 
The Lawyer’s Part in Social Change, by A. A. Rerle, Jr.; 
Gold Contracts and Currency Regulation, by Charles S. 
Collier; A New Society and an Old Calling, by Arthur E. 
Sutherland, Jr.; The Process of Outlawry in New York, by 
Mark DeWolfe Howe. 


Journal of Criminal Law and Criminology including 
the American Journal of Police Science, May-June (Chi- 
cago, Ill.) —English Grand Jury, by Nathan T. Elliff; Co- 
operative Effort, by Winfred Overholser; Criminal 
Offenses, by Stuart Lottier; A Disposition Tribunal, by 
Nathaniel Cantor; Crime in New York City, by Harry 
Willbach; Forensic Psychiatry, by Hans Syz; Personal- 
ity Questionnaire, by John G. Marchand, Jr.; Penal Wel- 
fare Societies, by Walter Webster Argow; Murder Detec- 
tion, by Hans von Hentig; Traffic Law Enforcement, by 
Ray Ashworth. 

Dickinson Law Review, June (Carlisle, Pa.)—The 
Judiciary Under the Constitution, by John W. Kephart; 
Evans vs. Penn Mutual Life Insurance Company, by A. J. 
White Hutton;. Entrapment as a Defense in Criminal 
Cases, by W. H. Hitchler. 

Georgetown Law Journal, May (Washington, D. C.) 
—The Writ of Prohibition, by William J. Hughes and 
Eugene Brown; Impeachment of Civil Officers Under the 
Federal Constitution, by Leon R. Yankwich; Estoppel in 
Tax Litigation, by Joseph M. Jones; The Mystery of the 
Representative Suit, by Chester B. McLaughlin; The Pur- 
poses and Scope of Investigations Under Legislative 
Authority, by Theodore W. Cousens. 

George Washington Law Review, May (Washington, 
D. C.)—The Supreme Court and the Principle of Rotation 
in Office, by Charles S. Collier; Jurisdiction of the Na- 
tional Labor Relations Board—The Developing Concept of 
Interstate Commerce, by Haskell Donoho. 

Harvard Law Review, June (Cambridge, Mass.)— 
The Rule Against Perpetuities and Gifts to Classes, by 
W. Barton Leach; Forms for Registration of Securities 
Under the Acts of 1933 and 1934, by Harold H. Neff; 
The Incorporated Individual: A Study of the One-Man 
Company, by Warner Fuller. 

Illinois Law Review of Northwestern University, 
April (Chicago, Ill.) —‘Contracts’ and the Conflict of 
Laws: Intention of the Parties, by Walter Wheeler Cook: 
Evidence of Testamentary Capacity in Illinois: A Constant 
Source of Controversy, by Daniel M. Schuyler; The Rule 
of Shelley’s.Case in Personal Property Cases, by Elmer M. 
Leesman. 

Illinois Law Review of Northwestern University, May 
(Chicago, Ill.) —Symposium: Renovating the Illinois Con- 
stitution—Constitutional Revision in Illinois. by Kenneth 
C. Sears; Constitutional Revision and Reorganization of 
the General Assembly, by Alex Elson; The State Constitu- 
tion and Our Local Goverment, by Jerome G. Kerwin; 
States Rights and the State Executive, by Earl H. De 
Long. 

Iowa Law Review, May (Iowa City, lowa)—A Sym- 
posium on Cooperative Federalism—Cooperative Federal- 
ism, by. Frank R. Strong; Influence of Congressional Leg- 





islation on Legislation in the States, by W. Brooke Graves: 
Interdependent Federal and State Laws as a Form of Fed. 
eral-State Cooperation, by Jane Perry Clark; The Drain. 
age Basin Studies: Cooperative Federalism in Practice, by 
William E. Warne; Modern Machinery for Interstate Co- 
operation, by Henry W. Toll; Cooperation in Reverse, by 
John B. Cheadle. ’ 

Kansas City Law Review, June (Kansas City, Mo,)— 
Last Clear Chance—Humanitarian Doctrine in Missouri, 
by Walter H. Coulson; The Motor Carrier Act, 1935, by 
James F. Miller. 

Law and Contemporary Problems, Summer, 1938 
(Durham, N. C.)—Trust Investments: Their Extent and 
Some Related Economic Problems, by N. Gilbert Riddle; 
A Trustee in a World of Changing Values, by Louis S. 
Headley; The “Fixed-Income,  * wity” and “Modern- 
ized Types of Trust, by H. G. ; Trust Investment 
Provisions Which Have Workeu , b, Gilbert T. Ste- 
phenson; The Modernization of Legal Lists, by William 
R. White and Irving A. J. Lawres; Laws Relating to the 
Investment of Trust Funds, 1930-1937, by Gustav B. Mar- 
graf; Common Trust Fund Legislation, by Robert W. 
Bogue; The Federal Reserve Board Regulations of Com- 
mon Trust Funds, by C. Alexander Capron; Problems in 
the Administration of Common Trust Funds, by Rodman 
Ward; The Activities of Bank Examiners with Respect to 
Trust Investments, by E. P. Neilan; Trustee’s Insurance 
Protection Against Surcharge for Investment Losses, by 
S. A. Coykendall, Jr. 

Law Quarterly Review, July (Toronto, Canada)— 
The Public Prosecutor in Scotland, by the Right Hon. 
Lord Normand, LL. D., the Lord Justice-General; Law- 
French, by Theobald Mathew; Consensus and Estoppel, by 
Professor J. D. I. Hughes; Glanville Continued, by H. G. 
Richardson; A Note on Status, by J. G. Starke; The Or- 
igin of the Prescriptive Duty to Fence, by Glanville L. 
Williams. 

Law Society Journal, May (Boston, Mass.)—The 
Pros and Cons of an Integrated Bar—A Symposium, by 
Herbert Harley, Thomas F. Quinn, Romney Spring, 
Robert G. Dodge, William M. Blatt, Henry Lawler, Ed- 
mund A. Whitman, Joseph Abrams and Charles Kasch: 
The Superior Court—Jury Pooling, Auditors, Pre-Trial, 
by Hon. Abraham E. Pinanski; Public Defenders for the 
Poor in Criminal Cases, by Mayer C. Goldman; Thw- 
cydides Interprets the War Spirit, by George R. Farnum; 
In and About the Courts, by William F. Donovan; Our 
Depressions—Their Causes and Cures, by Alvah L. Stin- 
son; Joint Adventure, by Samuel M. Salny. 

Legal Notes on Local Government, July (New York 
City)—Municipalities as Legal Representatives of Con- 
sumer Interests, by John A. McIntire. 

Marquette Law Review, June (Milwaukee, Wis.)— 
Administrative Law Procedures in the Handling of Pro- 
tested Unemployment Compensation Claims Under the 
Wisconsin Act, by Arthur C. Snyder; The Guilds, Corpo- 
rate Society and Self-Government in Intra-State Industry, 
by Thomas P. Whelan; Practice and Procedure Before the 
Wisconsin Public Service Commission in Contract Motor 
Carrier Matters, by A. L. Tietelbaum. 

Maryland Law Review, June (Baltimore, Md.)—The 
Maryland Speedy Judgment Acts, by M. Luther Pittman: 
Arbitration Under Maryland Law, by James Morfit Mul- 
len; Corporate Capacity to Practice Law—A Study in Le- 
gal Hocus Pocus, by-H. H. Walker Lewis. ‘ 

Massachusetts Law Quarterly, April-June (Boston, 
Mass. )—The Boston Municipal Court, by Wilfred Bolster; 
The Superior Court—Jury Pooling, Auditors, Pre-Trial, 
by Abraham E. Pinanski; Chief Justice Shaw’s Views as 
to Appeal by the Government in Criminal Cases, by James 
M. Rosenthal. 

Michigan Law Review, May (Ann Arbor, Mich.)— 
Governmental Powers, State and National, Under Our 
Constitutional System, by Orie Leon Phillips; Testa 
mentary Conditions Against Contest, by Olin L. Browder, 


(Continued on page 855) 





P 


T 


pub 
lack 
and 
tem 
lic | 
bett 
ren 


app 
tior 
Pul 
cou 
visi 
ple 

por 
ser 
thei 
wis 
is a 
of | 
ord 


the 
alse 
ual 
vie\ 


the 


mit! 
hav 
179 
of t 
limi 
The 
que 
bro: 
mat 
ure 


assi 


of ¢ 


tere: 
and 


vidu 
tion 
desi: 
and 


to e 


ves ; 


ain- 
» by 
Co- 
, by 


uri, 
, by 


938 
and 
dle ; 


lent 


aw- 
by 
G. 
Or- 


The 

by 
ing, 
Ed- 
ch; 
‘ial, 
the 
hu- 
im; 
ur 
Hin- 


ork 
on- 
'r0- 
the 
try. 
the 


tor 


The 





LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





Public Relations Programs by Bar Associations 


HE legal profession generally appears to be con- 

vinced that its welfare demands improvement of 

the attitude of the public toward it. Much of the 
public’s tack of confidence, it is believed, is due to a 
lack of understanding of our social and legal system, 
and the function that the lawyer performs in that sys- 
tem. There is general agreement that both the pub- 
lic and the professia iild be better off if the public 
better understood ” S6.wyer and the services he 
renders. a 

To achieve this end, a new committee has recently 
appeared among the committees of most bar associa- 
tions, which has been designated the Committee on 
Public Relations. Such committees throughout the 
country have addressed themselves to the task of de- 
vising or formulating programs that will inform peo- 
ple about many of the simple rules of law and the im- 
portance, in business transactions, of utilization of the 
services of lawyers, to the end that they may not to 
their disadvantage run afoul of rules of law. Other- 
wise stated, it is desired to convince the public that it 
is as wise to utilize the services of lawyers to keep out 
of trouble as it is to consult doctors periodically in 
order to avoid serious illness. 

That the pursuit of this practice would inure to 
the advantage of the public is obvious. But it would 
also be to the economic advantage of lawyers. Individ- 
ual lawyers are forbidden to solicit business, and the 
view is accepted that groups of lawyers are subject to 
the same inhibition. 

Various proposed programs, whose use by com- 
mittees on Public Relations have been contemplated, 
have been submitted to this Committee. In Opinion 
179, which was printed at page 670 of the August issue 
of this JouRNAL, an attempt was made to set. forth the 
limitations that should be observed in such programs. 
That Opinion was promulgated in response to a re- 
quest for the Committee’s opinion as to the propriety of 
broadcasting a sketch by radio, which portrayed in dra- 
matic fashion the unfortunate consequences of the fail- 
ure of a person to secure competent legal advice and 
assistance in the drafting and execution of his will. 


The headnote of the Opinion reads as follows: 


Advertising—Canon 27 prohibits the solicitation of 
professional employment by or in behalf of a particular 
lawyer through advertising mediums. 

Advertising—Canon 27 does not prohibit the employ- 
ment of advertising facilities to acquaint the lay public with 
the expert service the legal profession is able to render, 
especially in respect to those matters where the securing 
of competent legal advice and assistance in advance of act- 
ing will be calculated to protect the client’s rights and in- 
terests, insure compliance with essential legal requirements, 
and avoid future difficulty and litigation; provided it is 
carried on by an organized bar association and not by indi- 
vidual lawyers, so that any semblance of personal solicita- 
tion and any impression that it is actuated by a selfish 
desire to secure greater professional employment is avoided, 
and it is made clear to the lay public that the primary ob- 
jective is to give beneficial information to the layman, and 
to enable lawyers to render a better professional service. 


851 


The opinion refers to and relies upon Opinion 121, 
promulgated in 1934. Because there has been a good 
deal of misunderstanding of Opinion 179 and some 
criticism of it by persons who had not read Opinion 
121, it has been deemed advisable to reprint that earlier 
Opinion here, in order that both Opinions may be 
easily accessible to those who are interested in this 
matter. 

Opinion 121 
(December 14, 1934) 

Solicitation—Volunteering legal information in paid 
advertisements which may be construed as a bid for pro- 
fessional employment should not be sanctioned. 

Stirring Up Litigation—Paid advertisements which 
may seemingly have for their purpose the encouragement 
of litigation should not be sponsored by a bar association. 

Instructive and Educational Matter in Paid Advertise- 
ments—Approved, if sponsored by an organized bar, if free 
from ordinary advertising features and if it in other re- 
spects conforms to restrictions set forth in the Opinion. 


A local bar association of a state proposes, if such 
a course is approved by this committee, to insert ad- 
vertisements in local papers in the form of educational 
articles containing pictures, and instructive matter, de- 
signed to assist and instruct the general public how 
and when to consult attorneys. Each of the series 
would deal with a particular subject as drawing of 
wills, accident cases, etc. 

The committee’s opinion was stated by Mr. Mar- 
TIN, Messrs. Carney, Sutherland, Strother, Phillips, 
Harris and Arant concurring. 


Canon 40 recognizes, with limitations, the pro- 
priety of a lawyer giving information upon the law 
through published articles. Canon 27 forbids solicita- 
tion of business, directly or indirectly, through adver- 
tisements or by other expedients. Canon 28 provides 
that it is unprofessional for a lawyer to volunteer ad- 
vice to bring a law suit or to stir up strife and litiga- 
tion. 

The question presented, therefore, is whether the 
proposal is one that by analogy falls within the provi- 
sions of said Canons 40, 27 or 28 

It is stated that in the advertisements pictures are 
contemplated. We do not understand whether this 
means pictures of individual lawyers, or possibly of an 
accident or other tort—in either case, however, we 
think it would be quite undignified to publish pictures 
of any sort in connection with advice to the public. 

It may be said that since the articles are to con- 
tain no appeal or suggestion of employment, nor any 
advice to bring law suits, they do not constitute solici- 
tation within the meaning of Canon 27, nor violate the 
inhibitions against stirring up strife and _ litigation 
found in Canon 28; and that they are of the character 
of publications permissible under Canon 40. 

The subject-matter to be carried by the press, the 
inquiry states, is to be an “advertisement.” Being 
specifically so labeled, it cannot be classified as an in- 
formatory article upon the law, of the kind treated of 
in Opinion 92 and which Canon 40 permits. Although 
the purpose may be entirely altruistic and designed 
primarily to give aid to the public in making decision as 
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to “how and when to consult attorneys,” nevertheless, 
the public will not, we apprehend, attribute to a bar 
association sponsoring the publication such lofty pur- 
pose, but will more likely adopt the implication, which 
the program suggests, that the principal objective is to 
secure professional employment for the members of the 
bar association rather than to perform a supposed ob- 
ligation to aid and instruct the public. See Opinion 
No. 9. 

The information given may be useful, but its help- 
fulness, if any, to laymen cannot compensate for the 
loss in esteem which the profession may suffer if it 
assumes to volunteer information potentially inspiring 
legal strife, or which may be considered a subtle method 
of seeking legal employment. 

Perhaps no valid distinction is to be drawn be- 
tween newspaper insertions, if they be of the same 
kind, merely on the ground of payment or non-payment 
for the space; however, the use of purchased space in 
periodicals is generally for selfish purposes or personal 
gain. 

To overcome these natural implications the articles 
should not contain pictures or pictorial illustrations of 
any character; should not be in usual advertising form 
and should not contain catch phrases, or other features 
of ordinary advertising matter; should not extol in- 
dividuals. They should be in the name of the bar .asso- 
ciation and not in the name of any individual; nor 
should mention be made of any lawyer. 

The articles in purpose and effect should be for 
the intelligent guidance of the public and should be 
free from the suspicion that selfish motives are the 
dominant purpose. 

The committee, though not entirely without mis- 
giving, sanctions the method proposed, provided always 
that the publications be dignified in tone and in strict 
conformity with the restrictions herein indicated. 


Bar Committee Seeks to Vest Disciplinary Power 
in Courts 


The Committee on State Constitutional Conven- 
tion of the New York State Bar Association has re- 
cently said that, if we are to achieve improvement in 
the administration of justice, it is necessary to make the 
courts responsible for the qualifications of their officers 
and to vest in them an effective power to control and 





discipline members of the bar. The committee ep- 
dorsed a proposal to vest in the Court of Appeals ay- 
thority to delegate to the Appellate Division in each de- 
partment the power of making, subject to the approval 
of the Court of Appeals, rules and regulations for aq- 
mission of attorneys and for control and disbarment of 
members of the Bar and said: 

“Members of the bar, as officers of the court, bear 
equally with the courts the duty of cooperation in the main- 
tenance of the highest standards in the administration of 
justice,” the committee said, adding: “We have come a 
long way since the right to practice was guaranteed by 
the Constitution. It is now a privilege which carries with 
it corresponding duties and responsibilites and should be 
subject to control by the judiciary.” 


Texas and Virginia Bar Associations Adopt 
Amended Canons of Ethics 


At its meeting early in July, the Texas Bar Asso- 
ciation adopted without change the Canons of Profes- 
sional and Judicial Ethics as amended at the Kansas 
City meeting in 1937. 

The Virginia State Bar Association, on August 6 
adopted the amended Canons of Professional Ethics, 
with the exception of Canons 11 and 13, which relate, 
respectively, to “Dealing with Trust Property” and 
“Contingent Fees.” In Virginia these Canons remain 
as they were prior to 1933, the amendments of that 
year never having been adopted. 

The Canons of Judicial Ethics had never been 
adopted in Virginia. These Canons, as amended last 
year, were adopted, with the exception of the last sen- 
tence of the new Canon 36, which requires that “Each 
witness should be sworn separately at the bar of the 
court, and the clerk should be required to make a for- 
mal record of the administration of the oath, including 
the name of the witness.” 


Lawyers as Witnesses 


In a recent case the Supreme Court of Kansas held 
that it was not error for a trial court to refuse to per- 
mit the plaintiff’s father, a lawyer, to participate in the 
trial of a personal injury case where the father was 
to be a material witness concerning seriously disputed 
facts. Earhart v. Tretbar, 80 P. 2d 4. 





OPINIONS OF COMMITTEE ON PROFESSIONAL 
ETHICS 





Opinion 184 
(July 23, 1938) 
Advertising—A lawyer should not advertise for profes- 
sional employment either by direct or through indirect 
means and should not permit it to be done in his behalf. 


The opinion of the committee has been requested 
on the ethical propriety of the following practices: 

(1) Where a lawyer who has been officially con- 
nected with a governmental department, agency or in- 
strumentality, severs his connection therewith to engage 
in private practice, the sending by an official of the de- 
partment, agency or instrumentality to lawyers con- 
nected therewith or to members of the bar generally of 
an announcement, stating that the lawyer has resigned to 


engage in private practice and setting forth his exper!- 
ence in, and knowledge of, the various administrative 
agencies of the government, his special qualifications to 
practice before such administrative bodies or in a par- 
ticular field or branch of the law, or otherwise extolling 
his professional attainments or ability. i 

(2) The issuing by such an official under like cir- 
cumstances of a news release of the same general 
purport. 

The opinion of the Committee was stated by MR. 
Puitiips, Messrs. McCracken, Arant, Houghton, Mil- 
ler, Jones and Brown concurring. 

An announcement of the fact that the lawyer had 
resigned and the name of the person to succeed him of 
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take over his work, would not be objectionable either 
as an official communication to those employed by or 
connected with the administrative agency or instru- 
mentality, or as a news release. 

But to include therein a statement of the lawyer’s 
experience in and acquaintance with the various depart- 
ments and agencies of the government, and a laudation 
of his legal ability, either generally or in a special 
branch of the law, is not only bad taste but ethically 
improper. P 

It can have but one primary purpose or object: 
to aid the lawyer in securing professional employment 
in private practice by advertising his professional ex- 
perience, attainments and ability. 

Furthermore, such a statement carries implications, 
probably not founded in fact, that the lawyers acquain- 
tance and previous relations with the personnel of the 
administrative agencies of the government place him in 
an advantageous position in practicing before such 
agencies. So to imply would not only represent what 
probably is untrue, but would be highly reprehensible. 

Canon 27 condemns advertising, directly or indi- 
rectly, for professional employment either from the lay 
public or other lawyers. See Opinions 42, 79, 136, 
145, 159. 

If such a practice has become so general as to make 
it appear to a lawyer about to resign his official posi- 
tion, that it is likely to be indulged in with respect to, 
him, he should take whatever affirmative action is neces- 
sary to prevent it. 


Opinion 185 
(July 24, 1938) 

Propriety of Representation—Partner Material Witness 
—It is improper for a member of a law firm to defend a 
criminal in a case in which another member of the firm is 
a material witness for the State. 


A law firm is composed of A, B and C. A an- 
nounces his candidacy for public office and opens his 
campaign with a mass meeting which is invaded by his 
enemies. In his presence one of his followers is killed 
and X is charged with the murder. A is one of the 
state’s principal witnesses at the trial which results in 
a conviction. A draws his witness fees and mileage. 
The conviction is reversed and A is subpoenaed as a 
witness at the second trial at which A’s partner B 
appears as leading counsel for the defense. A’s testi- 
mony, if believed, may cause X’s conviction and exe- 
cution. 

_ Inquiry is made whether the position of A or B 
is ethically reprehensible. 

The opinion of the Committee was stated by MR. 

Houcuton, Messrs. McCracken, Phillips, Arant, 
Brown, Jones and Miller concurring. 
_ Ais an actual witness of the occurrence in ques- 
tion, and must respond to the subpoena and testify if 
called to the stand. He could be punished for con- 
tempt of court for refusing to do so. 

_In Opinion 50 it is pointed out that where the 
testimony of a lawyer might become indispensable to 
his client’s cause, he should not act as trial counsel 
after learning that he may be a witness as to other 
than formal matters, and that professional honor and 
self respect require that he retire from the case as soon 
as it is safe for him to do so. See Canon 19. 

Whether B should act as the attorney for the de- 
fendant when his partner A is to be a witness for the 
state present a different and more serious question. 

In Opinion 33 it is held that the relations of part- 
ners in a law firm are so close that the firm, and all 


members thereof, are barred from accepting any em- 
ployment that any one member of the firm is prohibited 
from taking. As the lawyer cannot properly accept em- 
ployment in any matter in which he knows he will be 
a material witness for the party seeking to employ him, 
his partner cannot properly accept employment from 
that party. Likewise, anything which requires a lawyer 
to withdraw from a case requires that his partners with- 
draw. 

The reasons for Opinion 50 apply here. B may 
have to argue that the testimony of A is false or untrue, 
in whole or in part, and the situation is therefore such 
as to make it ethically improper for B to represent 
the defendant. 


Opinion 186 
(July 24, 1938) 


Conflicting Interests—County Attorney Representing 
Person Charged with Crime—lIt is improper for a county 
attorney to defend a person charged with crime in the 
county in which he is an officer. 


A statutory county attorney elected by county 
Justices of the Peace (who are elected by poular vote) 
represents the count in civil matters only. A defendant 
is charged with the operation of a gambling club con- 
trary to law. The prosecution of such cases is now in 
the hands of a district attorney general elected by pop- 
ular vote in the county and the state at large. The 
question is whether it would be proper for the county 
attorney to represent the defendant in the criminal pro- 
ceeding. 

The Committee’s opinion was stated by Mr. 
Houcuton, Messrs. McCracken, Phillips, Arant, 
Brown, Miller and Jones concurring. 

In Opinion 30 it is pointed out that an attorney 
in the public employ should so conduct himself as to 
remain above all suspicion, even at personal financial 
sacrifice. 

Canon 6 condemns as unprofessional the represen- 
tation of conflicting interests except with express con- 
sent of all concerned after full disclosure of the facts. 

The count attorney is a county officer and as such 
is a representative of the people, although his duties 
relate only to civil matters. The district attorney gen- 
eral is a state officer and the representative of the state 
in public prosecutions. 

Because of the distinctions between civil and crim- 
inal actions and the capacities in which the two officials 
serve, it might at first glance appear that there is no 
conflict. 

But the situation presented is that of two public 
officials both charged with loyalty to the public, one 
representing the public in a criminal prosecution and 
the other defending the accused in the criminal prose- 
cution. 1 

The county attorney should not accept employment 
where his duties to his private client and his public 
duties may conflict either directly or indirectly. Fur- 
thermore, for the county attorney charged with public 
duties to accept employment adverse to this public em- 
ployer puts the county attorney in an unseemly situation 
likely to destroy public confidence in him as a public 
officer, and bring reproach to his profession. 

The county attorney, in our opinion, should refrain 
from accepting such employment, as the interests of the 
accused for whom he appears and the interest of the 
county of which he is an officer, are conflicting. 
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In so far as Opinion 34 is in conflict with the views 
herein expressed, it is overruled. 


Opinion 187 
(July 24, 1938) 
Witnesses—Propriety of Lawyer Interviewing Adverse 
Party—It is improper for a lawyer to interview an adverse 
party with respect to the facts of the case, without consent 
of his counsel, despite the fact that such party will be a 
witness at the trial. 


A letter carrier was injured when struck by an 
automobile driven by the wife of the owner and an 
action was instituted against husband and wife. The 
accident occurred on or near the premises of the de- 
fendants. Prior to the trial of the case, but after the 
employment of counsel by defendants, counsel for the 
plaintiff visited the scene of the accident with a police- 
man who had arrived shortly after it occurred. While 
there, he interviewed the wife about the facts. He con- 
tends that his action was proper under Canon 39, since 
the wife was a prospective witness, but his opposing 
counsel contends that his action is condemned by Canon 
9. The opinion of the Committee has been requested. 

The opinion of the Committee was stated by Mr. 
BrowN, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Miller and Jones concurring. 

Canon 9 reads in part as follows: 

“A lawyer should not in any way communicate upon 
the subject of controversy with a party represented by 
counsel; much less should he undertake to negotiate or 
compromise the matter with him, but should deal only 
with his counsel.” 

Canon 39, as amended September 30, 1937, reads 
in part as follows: 

“A lawyer may properly interview any witness or 
prospective witness for the opposing side in any civil or 
criminal action without the consent of opposing counsel 
or party.” 

Considered separately, the two Canons might well 
be construed as producing different results when ap- 
plied to the situation presented ; but, when read together, 
any apparent conflict is resolved. Though the wife is 
undoubtedly a prospective witness for her husband in 
the pending action, she is likewise a party represented 
by counsel. Since Canon 9 expressly condemns any 
communication with her “upon the subject of contro- 
versy,” Canon 39 must necessarily be construed to refer 
only to witnesses who are not adverse parties repre- 
sented by counsel. 

It is clear from the earlier opinions of this com- 
mittee that Canon 9 is to be construed literally and 
does not allow a communication with an opposing party, 
without the consent of his counsel, though the purpose 
merely be to investigate the facts. Opinions 117, 95, 
66. Of course any party who knows anything about 
the facts is a prospective witness in the sense that he 
is in a position to testify at the trial. We do not believe 
that the Association intended to create an exception 
to the clear-cut prohibition of Canon 9, contrary to the 
previous opinions of this committee, by the 1937 amend- 
ment to Canon 39. If such had been the purpose, Canon 
9 would have been amended and that purpose made 
clear. To us it seems obvious that a party is not a 
“witness” within the meaning of Canon 39. 





Opinion 188 

(July 24, 1938) 
Employment—It is improper for a lawyer to furnish 
credit reports for a credit and collection agency in consid- 








eration of a promise of the agency to employ him in fy. 
ture collection and adjustment matters. 

The Committee has been requested to express its 
opinion as to the propriety of a lawyer’s furnishing 
credit reports to a credit and collection agency in re- 
sponse to a letter from the agency in which, as an 
inducement to the rendition of the service, it is pro- 
posed: “In return for this service we will send you 
our collection and adjustment business, as our repre- 
sentative for your district.” 

The opinion of the Committee was stated by Mr. 
Brown, Messrs. McCracken, Phillips, Arant, Hough- 
ton, Jones and Miller concurring. 

The letter of the agency constitutes an offer to 
direct legal work to the lawyer in exchange for a 
service to the agency. The Committee is of the opinion 
that the acceptance of such an offer by performance of 
the requested service is clearly improper. 

Obviously, for a lawyer to render gratuitous serv- 
ice in exchange for a specific promise to forward busi- 
ness in the future is beneath the dignity of the pro- 
fession and a violation of Canon 29. When, as here, 
the lawyer contracts for future employment by a col- 
lection agency, in matters which it will handle as agent 
for a customer, the lawyer is contracting for the solici- 
tation of professional employment through a lay agency 
in violation of Canon 27. The offer of the agency and 
its acceptance by the lawyer create an agreement 
purporting to bind the agency to direct future collection 
and adjustment matters in a particular territory to the 
lawyer. If the agreement is carried out, the agency 
will indirectly solicit professional work for the lawyer 
whenever it obtains a collection account in that terri- 
tory from one of its customers. See Opinion 35. 


What Local and State Bar Associations Can Do 

(Continued from page 799) 
and related organizations thrown in for good measure, 
as well as major sessions of the Assembly and the 
House. What have been some of the results? Although 
members of the Association come to annual meetings 
in much greater numbers than ever before, the attend- 
ance at individual sessions held by Sections, Commit- 
tees, etc., has shrunk and dwindled. Even some of our 
best Sections cannot muster a representative audience 
for notable speakers, so many are the meetings taking 
place at the same time—more than a thousand speeches 
crowded into a single week, aside from such as take 
place in extemporaneous discussion. We need fewer 
“set speeches” and greater opportunities for open dis- 
cussion, I agree; but, particularly in warm weather, a 
convention attendance under 5,000 does not furnish an 
adequate audience for each of so many simultaneous 
sessions. 

Before the week is over, members who thronged 
the opening sessions of the Assembly in great numbers 
stay away from all meetings. The program-builders 
of the various sections, committees, clinics, etc., find 
that their audiences have run away from the mechanics 
and the monotonies of prepared papers, and are flock- 
ing into institutes which at least are trying to offer 
something of actual and practical help to lawyers m 
their work for clients. Here may be a warning to 
program-builders in all phases of the annual meeting. 
Multiplication of meetings, subdivision of programs, 
piling up of machinery and routines, will not fill the 
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pill. The local and State Associations should make 
known what their members want. 


Concentration on Major Objectives 


The National Bar Program served a highly useful 
purpose, not only in coordinating and to some extent 
unifying the thoughts and the efforts of the organized 
Bar throughout the country, but also in concentrating 
efforts, resources, and activities upon a few—less than 
a half dozen—important, timely, and practicable objec- 
tives. Other projects were not abandoned, but the 
profession and the public knew that the emphasis was 
on four or five specific and major objectives, in behalf 
of which the opinion of the Bar had crystallized and 
moved into action. 

Perhaps under some other terminology and with 
variant development, some such selection and concen- 
tration of emphasis is needed again. The local and 
State Bar Associations are now in a position to shape 
and decide, if they will, the specific points of any such 
new program of unified effort. 


Things the American Bar Association 
Cannot Finance 


I suggest for consideration that the American Bar 
Association, and the State and local Associations, need 
soon to come to realize— 

(1) That there are some things—which should 
be relatively major and not too many in number—that 
the American Bar Association can and should under- 
take to do and finance; 

(2) That there are many things which the Amer- 
ican Bar Association ought to leave wholly within the 
province of the State and local Associations, which can 
handle them far better according to local, State or 
regional conditions, and that the American Bar Asso- 
ciation at least should do no more than act as a clearing 
house for information concerning them ; and 

(3) That there are some things, primarily im- 
portant to the local and State Associations, as to which 
the American Bar Association could be of substantial 
assistance and counsel, and could furnish some Nation- 
wide leadership or guidance if the State and local 
Associations want it and will finance it, whereas the 
American Bar Association could not itself conduct and 
finance such activities within its own present or pros- 
petive income from dues. 

This Section may perhaps be of substantial help 
in finding out whether there are in fact any matters 
which come within the third group I have indicated. 


Conclusion 


In closing, may I state a personal belief that the 
tasks devolving upon the American Bar Association in 
these difficult times are not multifarious or petty, but 
are relatively few and vastly important. We shall not 
serve our profession or the public by scattering too 
widely or by trying to do too much or by multiplying 
activities for the sake of having them appear to be 
manifold. I believe profoundly that the American Bar 
\ssociation has been, is being, and can continue to be, 
ot vast public service to whatever extent it places em- 
phasis and gives leadership on the major matters which 
rom time to time are important to preserving demo- 
cratic institutions and the administration of impartial 
justice according to law. The success or failure of the 
American Bar Association in these fields will depend 
on the assistance. the support, and the guidance, which 
the State and local Bar Associations and the rank and 


file of their members continue to give to the American 
Bar Association. 





Powers of Appointment 

(Continued from page 811) 
to be considered as valid in construing the words 
“spouse,” “husband,” “wife,” “widow” and 
“widower” as used in this will, regardless of the 
fact that said purported decree is in law invalid. 
When such a purported decree has been rendered 
and one of the former spouses purports to remarry 
and lives together as husband and wife with the 
new purported spouse, said remarriage is to be con- 
sidered as valid in construing the words “spouse,” 
“husband,” “wife,” “widow” and “widower” as used 
in this will, regardless of the fact that said pur- 
ported decree is in law invalid. It is the purpose of 
this paragraph to cause purported divorces defec- 
tive for lack of domiciliary jurisdiction to have the 
same effect as wholly valid divorces so far as inter- 
pretation of this will is concerned.* 





Junior Bar Notes 
(Continued from page 843) 
home and explain what the Conference was trying 
to do. The Conference, he said, is not a guild or a 
trade union. It is trying, he said, not to aid men 
to make money, but to promote the welfare of the 
profession. 

If any dullness developed at Cleveland, it was 
not because of all work and no play. Practically 
every moment outside of the sessions was taken up 
in entertainment elaborately provided by the Cleve- 
land Junior Bar group. The University Club buffet 
supper featuring an outdoor performance of “Snow 
White”; the tea given by Mr. and Mrs. Wm. FE. 
Baldwin Tuesday afternoon, and the dinner dance 
at the country club Tuesday night were but the 
high points of a week of unremitting gayety. Here- 
after mention of the highly successful fifth annual 
meeting will inevitably call to mind William C. 
Warren, Chairman of the Committee on Arrange- 
ments, State Chairman Arthur Gleason, Mrs. Glea- 
son, who headed the Women’s Junior Bar Com- 
mittee, their many helpers, and the Cleveland 
Senior Bar Committee, who cooperated closely with 
the junior bar, all of whom made it perfectly clear 
that Corrigan flew in the wrong direction after all. 





Leading Articles 
(Continued from page 850) 


Jr.; Restricted Testation in New Zealand, Australia and 
Canada, by Joseph Dainow. 

Minnesota Law Review, May (Minneapolis, Minn. )— 
Manslaughter by Motorists, by James J. Robinson; Gov- 
ernment and Its Relationship to Price Standards in the 
Milk Industry, by Richard C. Cadwallader; Blood-Group- 
ing Tests and More “Cultural Lag,” by Steuart Henderson 
Britt; Industrial Relations Laws of Great Britain, Canada, 
Australia and New Zealand, by William Mitchell. 





*Editor’s Note: 

The above is an attempt to make available to the readers 
of the Journal information on professional technique concern- 
ing recent developments in the law. An expression of views is 
invited as to the desirability of publishing similar articles or 
summaries of discussions. 
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Council: The officers ex-officio and Henry C. Shull, 
Sioux City, Ia.; Sidney Teiser, Portland, Ore.; Henry S. 
Drinker, Jr., Philadelphia, Pa.; John M. Niehaus, Jr., 
Peoria, Ill.; J. Kemp Bartlett, Baltimore, Md.; Raymond 
G. Young, Omaha, Neb.; Robert A. B. Cook, Boston, 
Mass.; and Hamilton Cross, Jersey City, N. J. 


Criminal Law 


Chairman, James J. Robinson......... Bloomington, Ind. 
Vice-Chairman, Earl Warren............. Oakland, Cal. 
Secretary, Gordon E. Dean.......... Washington, D. C. 


Council: The officers ex-officio and Albert J. Harno, 
Urbana, Ill.; Herbert R. O’Conor, Baltimore, Md.; 
George A. Bowman, Milwaukee, Wis.; Sylvester C. 
Smith, Jr., Newark, N. J.; Arthur J. Freund, St. Louis, 
Mo.; Wayne L. Morse, Eugene, Ore.; Frank T. Cullitan, 
Cleveland, O.; and Dan W. Jackson, Houston, Texas. 


Insurance Law 


Chairman, Lionel P. Kristeller...........Newark, N. J. 
Vice-Chairman, John W. Cronin.......... Boston, Mass. 
Secretary, Howard C. Spencer......... Rochester, N. Y. 


Council: The officers ex-officio and Howard D. Brown, 
Detroit, Mich., last retiring Chairman; Eugene Quay, 
Chicago, Ill.; John A. Luhn, Baltimore, Md.; Felix He- 
bert, Providence, R. I.; Joe S. Lewis, Ponca City, Okla. ; 
J. Harry LaBrum, Philadelphia, Pa.; Prentiss E. Reeder, 
Kansas City, Mo.; Chase M. Smith, Chicago, IIl.; and 
Frank E. Spain, Birmingham, Ala. 

International and Comparative Law 
Chairman, William Roy Vallance..... Washington, D. 
Vice-Chairman, Phanor J. Eder........ New York, N. 
Secretary, John T. Vance...........- Washington, D. C. 

Council: The officers ex-officio and Wm. S. Culbert- 
son, Washington, D. C.; Edward Schuster, New York, 
N. Y.; Frederick K. Beutel, Cambridge, Mass.; John H. 
Wigmore, Chicago, Ill.; Edward W. Allen, Seattle, 
Wash.; James Oliver Murdock, Washington, D. C.; 
John P. Bullington, Houston, Texas; and James W. Ryan, 
New York, N. Y. 


Judicial Administration 


C. 
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Chairman, Henry T. Lummus............ Boston, Mass. 
Vice-Chairman, W. Calvin Chesnut....... Baltimore, Md. 
Secretary, Van Buren Perry............/ Aberdeen. S. D. 


Council: The officers ex-officio and John J. Parker, 
Charlotte, N. C., last retiring Chairman; James W. Mc- 
Clendon, Austin, Texas; George W. McClintic, Charles- 
ton, W. Va.; Ernest A. Inglis, Hartford, Conn.; John B. 
Sanborn, St. Paul, Minn.; Joseph A. Moynihan, Detroit, 
Mich.; Merrill FE. Otis, Kansas City, Mo.: Augustus N. 
Hand, New York, N. Y.; and Laurance M. Hyde, Jef- 
ferson City, Mo. 


Junior Bar Conference 


Chairman, Ronald J. Foulis............... St. Louis, Mo. 
Vice-Chairman, Paul F. Hannah...... Washington, D. C. 
Secretary, Joseph Harrison............... Newark, N. J. 


Council: The officers ex-officio and Weston Vernon, 
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Jr., New York, N. Y., last retiring Chairman; Ralph EF, 
Langdell, Manchester, N. H.; Benedict M. Holden, Jr. 
Hartford, Conn.; Guy Tobler, Hackensack, N. J.; Lewis 
F. Powell, Jr., Richmond, Va.; Peyton D. Bibb, Birming- 
ham, Ala.; Earl F. Morris, Columbus, Ohio; James P. 
Economos, Chicago, Ill.; H. Howard Cockrill, Little 
Rock, Ark.; Harold W. Schweitzer, Los Angeles, Calif. 
A. Pratt Kesler, Salt Lake City, Utah; and Charles E. 
Pledger, Jr., Washington, D. C. 


Legal Education and Admissions to the Bar 


ee Dallas, Texas 
Vice-Chairman, Charles E. Dunbar, Jr.. New Orleans, La. 
Secretary, James E. Brenner. .Stanford University, Calif, 
Adviser, Will Shafroth..............4 Ann Arbor, Mich. 

Council: The officers ex-officio and Charles H. Eng- 
lish, Erie, Pa.; R. Allan Stephens, Springfield, Ill.; Syl- 
vester C. Smith, Jr., Newark, N. J.; Philip J. Wickser, 
3uffalo, N. Y.; Merrill E. Otis, Kansas City, Mo.; Rob- 
ert L. Stearns, Boulder, Colo.; Charles W. Racine, To- 
ledo, Ohio; and W. E. Stanley, Wichita, Kans. 


Mineral Law 


Chairman, Stanley B. Houck......... Minneapolis, Minn. 
Vice-Chairman, Robert E. Hardwicke. Fort Worth, Texas 
Secretary, Peter ©. Nyce............ Washington, D. C. 


Council: The officers ex-officio and Floyd A. Calvert, 
Saginaw, Mich.; Robert Stone, Topeka, Kansas; William 
O. Beall, Tulsa, Okla.; J. V. Norman, Louisville, Ky.; 
William A. Dougherty, New York, N. Y.; John L. Stein- 
bugler, New York, N. Y.; James T. Finlen, Jr., Butte, 
Mont.; and W. P. Z. German, Tulsa, Okla. 


Municipal Law 


Chairman, Henry P. Chandler............. Chicago, Ill. 
Vice-Chairman, Walter Chandler........ Memphis, Tenn. 
Secretary, Arnold Frye................ New York, N. Y. 


Council: The officers ex-officio and Murray Season- 
good, Cincinnati, Ohio, last retiring Chairman; Francis X. 
Busch, Chicago, Ill.; Henry F. Long, Boston, Mass.; 
Charles M. Hay, St. Louis, Mo.; Morton L. Wallerstein, 
Richmond, Va.; Edward F. Merrey, Paterson, N. J.; Ste- 
phen B. Robinson, Los Angeles, Calif.; James H. Lee, De- 
troit, Mich.; John D. McCall, Dallas, Texas; and Charles 
W. Tooke, Chairman, Committee on Publications, New 
York, N. Y. 

Patent, Trade-Mark and Copyright Law 


Chairman, Thomas E. Robertson..... Chevy Chase, Md. 
Vice-Chairman, Delos G. Haynes........St. Louis, Mo. 
Secretary, George H. Willits............ Detroit, Mich. 


Council: The officers ex-officio and Leonard S. Lyon, 
Los Angeles, Calif.; George Ramsey, New York, N. Y.; 
Robert Cushman, Boston, Mass.; George L. Wilkinson, 
Chicago, Ill.; Elwin A. Andrus, Milwaukee, Wis.; Henry 
D. Williams, New York, N. Y.; Bert M. Kent, Cleve- 
land, Ohio; and Charles E. Townsend, San Francisco, 
Calif. 

Public Utility Law 


Chairman, Harold J. Gallagher. ........New York, N. | # 
Vice-Chairman, Richard Joyce Smith. ...Southport, Conn. 
Secretary, Elmer A. Smith...............- Chicago, Ill. 


Council: The officers ex-officio and Walter Chandler, 
Memphis, Tenn., last retiring Chairman; J. Harry La- 
Brum, Philadelphia, Pa.; Henry C. Shull, Sioux City, 
Ia.; Douglas Arant, Birmingham, Ala.; T. Baxter Milne, 
Washington, D. C.; Joseph F. Berry, Hartford, Conn.; 
J. Purdon Wright, Baltimore, Md.; John J. Burns, Bos- 
ton, Mass.; and Max Thelen, San Francisco, Calif. 


Real Property, Probate and Trust Law 


Chairman, George E. Beers.......... New Haven, Conn. 
Vice-Chairman, Wm. F. Bruell.......... Redfield, S. D. 
Vice-Chairman and Dir. Real Property Law Div., 
Robert F. Bingham..........-ccccesss Cleveland, Ohio 
Vice-Chairman and Dir. Probate Law Div., ’ 
Oe ee eee Minneapolis, Minn. 


Vice-Chairman and Dir. Trust Law Div., 
Gilbert T. Stephenson.............. Wilmington, Del. 
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Secretary, James E. Rhodes, II......... Hartford, Conn. 
Assistant Secretary, Eleanor S. Burr...... Boston, Mass. 
Assistant Secretary, William Doll .. ++ +Milwaukee, Wis. 


Assistant Secretary, Clinton M. Horn...Cleveland, Ohio 

Council: The officers ex-officio and Nathan William 
MacChesney, Chicago, Ill., last retiring Chairman; George 
Cc. Gertman, Washington, D. C.; Charles E. Lane, 
Cheyenne, Wyo.; Mary F. Lathrop, Denver, Colo.; Ralph 
H. Spotts, Los Angeles, Calif.; William C. Ralston, To- 
peka, Kans.; Harold L. Reeve, Chicago, Ill; W. M. 
Crook, Beaumont, Texas; and Walter W. Land, New 
York, N. Y. 


National Conference of Commissioners on 
Uniform State Laws 


President, Alexander Armstrong......... Baltimore, Md. 
Vice-President, E. E. Brossard........... Madison, Wis. 
Treasurer, Murray M. Shoemaker...... Cincinnati, Ohio 
Secretary, Barton H. Kuhns.............. Omaha, Nebr. 


Executive Committee: The officers ex-officio and Orie 
L. Phillips, retiring President, Denver, Colo.; William A. 
Schnader, Chairman, Philadelphia, Pa.; Robert T. Barton, 
ir, Richmond, Va.; William M. Hargest, Harrisburg, 
Pa.; John C. Pryor, Burlington, Ia.; John H. Wigmore, 
Chicago, Ill.; and John P. Deering, Chairman of Legis- 
lative Committee, Saco, Maine. 
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Handling a Case Under the New Rules 
(Continued from page 796) 


testimony in question and answer form to be substi- 
tuted (75c). If the complete record is not designated, 
appellant must serve with his designation a concise 
statement of the point relied on (75d). All matters 
not essential to the decision of the questions presented 
should be omitted (75e). The parties may stipulate 
as to the record (75f). And the appeal may be heard 
on an agreed statement (76). Ordinarily the record 
need not be approved by the judge, but in case of dis- 
agreement the difference is submitted to him (75h). 
The clerk of the District Court transmits the transcript 
of record to the appellate court under the seal of his 
court and must send one additional copy with the tran- 
script if required by rule of the Circuit Court of Ap- 
(7: Og). 

By rule 75(e) the Supreme Court has given to the 
Circuit Courts of Appeals authority to control the print- 
ing of the record on appeal, and as our court already 


has the power to prescribe the form of briefs in our 
court, we have recently adopted a rule relating to the 
printing of the record and to the form and content 
of briefs, putting these matters together because they 
have come to be closely related in the practice of hear- 


ing appeals. Under our rule it is not necessary to 
print the record unless the court specifically orders it 
to be printed, and in the absence of such order the cost 
of printing the record will not be taxed as costs in 
the case. The parties, however, are required to print 
as appendices to their briefs such parts of the record 
as they desire the court to read. This, together with 
the statement of facts contained in their briefs, will 









ordinarily present the facts of the case with sufficient 
fullness for the purposes of review in an appellate 
court. Of course the full transcript in typewritten 
form will be before the court for its consideration. 

You will note three important changes with re- 
spect to the briefs: (a) It is required that the ques- 
tions relied on, together with the manner in which 
they are raised in the record, be stated at the beginning 
of the brief; (b) that the briefs contain in an appen- 
dix or by way of supplemental brief such parts of the 
record as it is desired that the court read, and that the 
appellant’s brief contain in the appendix or supple- 
mental brief the judgment, decree or order which it 
is sought to review together with any opinion or charge 
of the court; and (c) that except as to appendix or 
supplemental brief the length of the brief is limited 
to fifty pages unless an order permitting a longer brief 
be obtained from the court. It will also be noted that 
for the first time the cost of printing briefs will be 
taxed as a part of the cost in the case. 

We think that this new rule will accomplish three 
important purposes. In the first place, it will save a 
great deal of expense to litigants. In the second 
place, it will greatly reduce the labors of the court. In 
the third place, it will bring the minds of counsel to a 
focus on the important points in their case and will 
greatly improve the presentation of cases to our court. 

Let me say in conclusion that what I have said 
is but a mere introduction to the study of the rules, but 
I trust that I have said enough to show you that the 
practice which they prescribe is simple and easy to 
understand. My own feeling is that any lawyer who 
really understands any other system of practice can 
obtain a good working knowledge of this practice in a 
few hours’ study. I am in hopes that it will be 
adopted by every State in the Union and will be the 
means of eliminating technicalities and delays, which 
are the chief reproach to our administration of justice. 





Concerning Law Institutes 
(Continued from page 832) 


whether the rule laid down is sound and consistent 
with the better doctrine. 

So the practicing lawyer for various reasons finds 
these lectures of the institute, especially those covering 
various fields of the substantive law, a convenient, de- 
lightful and refreshing experience. He _ willingly 
underwrites the lectures by buying his tickets in ad- 
vance, he attends the lectures without great urging, and 
he appreciates receiving free of charge a printed copy 
of the lecture for his library (although he may never 
thereafter consult it). 

Up to this time the institutes have thrived in the 
larger cities—ten of them gave institutes during the 
past year. However, these lecture courses are equally 
needed, and I believe will be equally appreciated and 
supported, in the less populous sections of the country 
In many states “regional meetings” are being held by 
the State Bar Associations once or twice each year, 
which bring together members of the bar from several 
adjacent counties. Many outstanding lawyers have 
told me that they have become extremely weary of the 
incessant “glad-handing” and the not always inspiring 
after-dinner speaking which now characterize these 
meetings. Why not, then, make the law institute a 
wholesome and pivotal feature of these gatherings of 
the bar? 
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The Prospects for Civil Liberty 
(Continued from page 836) 


evitably in the hands of the party in power, mainly 
through a centralized organization. 

Already grave abuses have been exposed in this 
regard and the Senate Committee on Campaign 
Expenditures has emphatically condemned the mis- 
use of W. P. A. funds in primary elections for the 
purpose of influencing votes. Nothing of this nature 
on anything like the same scale has ever been ex- 
perienced in American history. Its danger as a 
force partly for coercion and partly for corruption 
of certain sections of the electorate with a view to 
keeping in power the regime that is represented as 
the source of the disbursements, is clearly apparent. 
The tendency must be carefully watched, since the 
only remedy is a high-minded and impartial admin- 
istration of the funds. 


Increase in Bureaucracy May Endanger the Rights 
of Citizens 


To the factors just mentioned must be added 
the great increase in the Federal bureaucracy itself 
as distinguished from the non-official recipients of 
the Government’s money. The regular civilian pay- 
roll of the Federal Government has increased in 
recent years by hundreds of thousands. There is 
a natural tendency for those who owe their appoint- 
ment to the administration in power to favor the 
continuance of that administration or at the least 
to refrain from independent criticism. 

The danger inherent in this situation has been 
long illustrated in the history of New York munici- 
pal government. There, through a long lease of 
power by Tammany Hall, it came about that nearly 
all of some 150,000 municipal employees owed their 
appointments to a particular organization. The re- 
sult was that this body of voters, supplemented by 
their families and friends, constituted a solid bloc 
which was long able to keep in power a municipal 
regime that was known to be guilty of maladminis- 
tration and gross waste of public funds. It was 
only through an enormous effort leading to the 
exposure of many of these evils that the City of 
New York was able, a few years ago, to shake off 
this domination. We must not have anything of 
this sort repeated on a national scale. 

In speaking of these new factors that might 
enable a perpetuation of power dangerous to civil 
rights, I am not referring to any particular party 
or regime. I am speaking generally of the danger 
arising from these new techniques in the hands 
of any party in power. My point is that unless 
carefully watched and checked, they might lead to 
the perpetuation in power of a regime resting only 
nominally on the people’s consent, and actually on 
a consent induced by unfair advantages in the shape 
of propaganda, the improper use of public funds to 
influence voters and the undue growth of a bureau- 
cracy owing allegiance to the regime. 

For obvious reasons, there is a direct connec- 
tion between the long perpetuation in power of a 
particular regime through improper means and the 
mainteriance of civil liberty. Human nature is such 
that the long exercise of power induces overconfi- 
dence and arrogance. We may recall that Shake- 
speare mentioned “the insolence of office” as one 
of the major ills of life. The administrator who 


holds his office too long, especially if his hold rests 
precariously on coercion or corruption, is almost 





inevitably driven to excesses to keep down the justi- 


fied complaints of the citizens. One suppression 
invites complaint and resistance, which, in turn, 
compels a further suppression. 

History is full of examples of the cycle that 
starts with an assumption of power by free consent 
and ends with the extinguishment of a people's lib- 
erty. We want none of that in this country and 
we will not have it if we exercise even a reasonable 
vigilance. But it is for the friends of civil liberty 
to bear in mind the dangerous potentialities of these 
new conditions and to take steps to offset them, 


War as Menace to Civil Liberties 


Then let me say a word about the threat to 
civil liberties that is often said to lie in war. I do 
not deny that there is some such danger if, as we 
must now recognize as possible, we become deeply 
involved in another great war. But I say some 
danger only because I regard the often repeated 
statement that our participation in a world war 
would be the end of our civil rights as thoughtless 
and unsound. 

An extensive war effort on the part of any 
nation naturally requires controls over industry and 
business, over man power, over news and even over 
the expression of opinion that would have no justifi- 
cation in time of peace. But these restrictions are 
temporary; they are accepted as such and can be 
readily cast off at the termination of the war. Twice 
during our existence as a nation we have organized 
for war on a great scale. Yet after 1865 and after 
1918 we soon got rid of the war-time controls. In 
the World War, Great Britain for four years made 
a relatively much geater effort than our own, losing 
in proportion to population, at least 30 times as 
many lives, and yet threw off almost at once the 
war-time restrictions upon the liberties of English- 
men. I suggest, therefore, that the slower and more 
insidious effect of the peace-time forces that I have 
mentioned are greater menaces to the future of our 
civil rights than any temporary restrictions, even 
though severe ones, that would have to be accepted 
for the effective conduct of war. 


The Chances of Maintaining Individual Liberties 
Unimpaired 

Having mentioned these tendencies that seem 
to me to constitute the major threats to the future 
of civil liberty, what can be said of the prospects 
for the future? On balance, are the omens favor- 
able? What can the legal profession do to improve 
them? 

With regard to the prospects, any reasonable 
answer must be a qualified one. You may have 
surmised that I have no view of easy optimism on 
the one hand or of defeatism on the other. I think 
there is a good chance that our children and chil- 
dren’s children will retain the essential civil rights 
that we enjoy in the face of all the forces that will 
tend to erode them away; and I think also that there 
is a good chance that these rights will be lost. 

The event is going to depend fundamentally 
upon the sense of values of the majority ot the 
people and this, in turn, will largely depend upon 
their education, especially in history. I think tt 
is of the utmost consequence for the future of civil 
liberty that the younger generation shall have care- 
fully explained to them not only the history of our 
own Revolutionary ‘period but of the seventeenth 
century in England. I consider the latter of equal 
importance with our own struggle for indepen 
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ence, because it was in the seventeenth century that 
the most critical efforts took place to establish the 
rights of Englishmen, of which our Bills of Rights 
are the expression. I have observed an almost in- 
variable correlation between a considerable ac- 
cuaintance with the history of seventeenth century 
England and of our own Revolutionary period and 
an intelligent zeal for civil rights; and conversely 
I have observed that those who appear callous to 
violations of civil liberties can seldom claim any 
real knowledge of those periods. Thus, in the long 
view, the teachers of America have perhaps the 
most important responsibility for the future of civil 
liberty. 

But we lawyers also have our special functions 
and responsibilities. We can do three things: 

First, we can render expert help in working out 
that reconcilement of essential liberties with the 
new powers of government, to which I have re- 
ferred. 

Secondly, we can carry out our traditional re- 
sponsibility of resisting concrete abuses of power 
and seeing to it that no citizen, however humble, 
whose constitutional rights are threatened shall lack 
competent aid. 

And thirdly, we can keep a vigilant watch upon 
the underlying tendencies that might threaten our 
rights and warn the people in time against the effect 
of such forces. 


The Bill of Rights Committee of the American Bar 
Association 


I am in hopes that the recently appointed Bill 
of Rights Committee of the American Bar Associa- 
tion, of which I have the honor to be Chairman, 
may be of some use in all these directions. I am in 
hopes that in a year or two every State Bar Associa- 
tion and the local Bar Associations in the larger 
centers will have appointed strong committees for 
the safeguarding of civil ‘rights. 

On these committees, I hope that younger law- 
yers, members of the Junior Bar Conference, will 
have a large representation, since, as the impair- 
ment of civil rights would weigh more heavily on 
the younger generation, they should take a major 
part in preventing it. But however useful may be 
the organization of these committees, the defense of 
civil rights must always be the responsibility of the 
whole profession—of every member of it. 

Of these responsibilities of ours that I have 
mentioned, perhaps the most important is that of 
keeping watch on behalf of the people. We lawyers 
are only 100,000 or so in nearly 130 millions—less 
than one in 1,000. Yet we are or should be espe- 
cially qualified by tradition and training to act as 
the sentinels of the people in the safeguarding of 
their civil rights. We must, therefore, assume this 
special duty lest the people justly complain that 
those whom they have a right to trust as guardians 
of their liberty have failed them in the time of need. 
a we lawyers sound the trumpet of warning 
Im case of need, if concrete violations of civil rights 
are exposed and resisted as they occur, and if the 
great undermining tendencies that I have men- 
tioned can be held in check, we may look forward 
with some confidence to the preservation of our 
civil rights. But we will not preserve them on any 
other terms. In the maintenance of liberty it seems 
clearly ordained that the Lord will help only those 
Who help themselves. * 
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(Continued from page 792) 


The Proceedings of the Institute there- 
fore constitute a record that cannot be 
duplicated by any other writings on 
the subject. 

“While according all possible praise 
to our Faculty, it is only fair to say 
that they have requested that attention 
again be directed to the statement set 
forth in the Notes to the Rules pre- 
pared under the direction of the Ad- 
visory Committee and that the statement 
therein made be applied to the Proceed- 
ings of the Institute as well: 

“ ‘Statements in the notes about the 
present state of the law, or the extent 
to which existing statutes have been 
superseded by or incorporated in the 
rules, should be taken only as sugges- 
tions and guides to source material. 
Such statements, and any other state- 
ments in the notes as to the purpose or 
effect of the rules, can have no greater 
force than the reasons which may be 
adduced to support them. The notes 
are not part of the rules, and the Su- 
preme Court has not approved or other- 
wise assumed responsibility for them. 
They have no official sanction, and can 
have no controlling weight with the 
courts, when applying the rules in liti- 
gated cases.’ 

“Notwithstanding the caveat of the 
members of the Faculty which must be 
respected, it is believed that not only 
those lawyers who were privileged to 


attend the Institute, but busy practi- 
tioners everywhere, will welcome the 
opportunity to have available in con- 
venient form the Rules, with the Notes 
of the Advisory Committee following 
each rule, and also the informal expres- 
sion and discussion concerning the 
views of the draftsmen of the Rules 
themselves. 

“For editing the Proceedings as well 


as for inspiring the Institute and acting 
as Chairman of the Special Committee 
of the Association in charge thereof, the 
Association and the profession gen. 
erally is under great obligation to Pro. 
fessor William W. Dawson of the 
School of Law of Western Reserve 
University. 
ARTHUR T. VANDERBILT,” 


Washington Letter 


Supreme Court Resumes 


OR its annual term commencing on 
Fu. first Monday in October, the Su- 
preme Court will convene, this year, on 
the 3rd. The Justices, except Justice 
Butler who did not take an extended va- 
cation trip this year, either have re- 
turned or will return to Washington 
from their summer excursions at vari- 
ous times prior to that date. The con- 
versation in Washington now is to the 
effect that the President likely will wait 
until Congress convenes in January to 
send to the Senate a nomination to fill 
the vacancy left by the death of the late 
Justice Benjamin Cardozo. 

A few of the problems of more gen- 
eral public interest which will demand 
the Court’s attention are: 

Contest, by the Brotherhood of Elec- 

trical Workers, an 
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A. F. ef L. union, 
National 
Labor Board rul- 
ing cancelling its 
contract involving 
30,000 employees of 


the Consolidated 
Edison Company of 
New York, the 


situation having 
arisen on a com- 
plaint of a C.I.O. 
affiliate ; 

Various other 
cases arising 
through the Labor 
Board, including 
effort of the 
Ford Motor Com- 
pany to _ prevent 
the reopening of a 
Labor Board case 
against it; 

A challenge by 
the State of Wis- 
consin, to the au- 
thority of the fed- 
eral Government 
to grant charters 
to federal savings 
and loan associa- 
tions, which has 
been done in con- 
nection with the 


Law 





Government’s hous- 








ing developments ; 

Case, which may be argued in No- 
vember, testing the constitutionality of 
the power development program of the 
Tennessee Valley Authority ; 

Test of the constitutionality of a 
state law banning importation of liquor 
from another state which discriminates 
against its products; 

Case questioning the authority of the 
President to except a country from the 
general tariff reductions in one of the 
reciprocal trade agreements; 

Challenge to the constitutionality of 
ratification of the anti-child labor 
amendment to the federal Constitution 
after a legislature once has rejected it; 
and raising the issue of whether the 
amendment still is properly before the 
States for action after having been re- 
jected at various times by more than 
one-fourth of them, cases of this type 
being presented from both Kansas and 
Kentucky ; 

Appeal of Thomas J. Mooney, of Cal- 
ifornia, seeking a review of his convic- 
tion and life sentence for participation, 
in 1916, in the bombing outrage in San 
Francisco at the time of a preparedness 
parade. 

Local Procedure Simplified 

HE new rules of practice in civil 
‘ae which were promulgated by 
the District Court of the United States 
for the District of Columbia, became 
effective September 16, the same day 
as the new Rules of Civil Procedure 
for the Federal District Courts adopted 
by the United States Supreme Court. 
These local rules materially simplify the 
practice here in civil proceedings, but 
do not affect criminal trials or probate 
matters. 

The distinction between 
equity is abolished and the common 
law forms have given way to what !s 
practically the equivalent of code plead- 
ing. The new rules do not change 4 
litigant’s substantive rights and cases 
already pending will be disposed of ut 
der the old rules. 

These procedural changes were instt- 
gated by the District Court judges 
the rules having been worked out by 
the Court’s special subcommittee con 
sisting of Justices Jennings Bailey and 
Oscar R. Luhring, collaborating with 
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a committee of seven members of the 
local bar headed by H. Winship Wheat- 
ley, former President of the District of 
Columbia Bar Association. The other 
members of the committee were: Percy 
H. Marshall, Walter N. Tobriner, Law- 
rence Koenigsberger, Major William S. 
Hodges, Austin Canfield, and Colonel 
Walter C. Clephane. 

Daily meetings of the committee 
were held from June until the rules 
were completed approximately a month 
before their effective date. This is the 
only entire rewriting of the rules 
within the memory of veteran practi- 
tioners, although they were partially re- 
vised in 1924. 


Decentralization Revenue Bureau 


The Treasury Department’s plan for 
general decentralization of Federal tax 
administration is proceeding. <A divi- 
sion of the Technical Staff of the Office 
of the Commissioner of Internal Reve- 
nue has been established for handling 
income and estate tax cases arising in 
the State of New York. It is located 
on the 9th floor of the new Federal Of- 
fice Building, 90 Church Street, New 
York, N. Y. 

The division is in charge of 
Timothy C. Mooney who has been in 
the internal revenue service for more 
than 18 years and, until his present as- 
signment was chief of the conference 
division of the Bureau’s Income Tax 
Unit. In charge of the legal staff will 
be Eldon O. Hanson, recently special 
assistant to the Chief Counsel of the 
Bureau. The total force in this office 
will be more than 100 persons and will 
consist of attorneys, accountants, audi- 
tors, engineers, valuation experts, and 
specialists in various lines of Federal 
tax administration. 

Prior to next January, the New York 
division of the Technical Staff will be 
concerned chiefly with cases appealed to 
the Board of Tax Appeals, of which 
there are now about 1,500 on the 
Board’s docket. It is hoped that these 
cases may be made current by January 
1, 1939. Where trials are necessary 
they will be set during this fall and 
early winter; or, when the facts war- 
rant, the new Staff Division will. be 
prepared to negotiate settlements with 
the taxpayers without a trial before the 
Board. 

There will be added, January 1, 1939, 
to the New York Division of the Tech- 
nical Staff authority, upon the taxpay- 
ers protest against the tax, to review 
the determination of liability made by 
the local revenue agents. The latter’s 
¢xaminations will be made as heretofore 
and their reports reviewed and dis- 
cussed with the taxpayers in the office 
of the internal revenue agent in charge, 
m accordance with present procedure. 
However, if the taxpayer continues 





to protest against the agent’s findings, 
the case thereafter will not be sent to 
Washington for review and conference 
in the Bureau of Internal Revenue, but 
rather will be referred to the New 
York office of the Technical Staff. He 
will there be granted a hearing and the 
Staff will consider his contentions and 
make the Bureau’s final determination 
of his tax liability. It will have full 
authority, upon review, to reverse the 
findings of the internal revenue agent 
in charge. There will be no further ap- 
peal to any other agency or officer of 
the Treasury Department, either locally 
or in Washington. Ifa New York tax- 
payer is not satisfied with the final de- 
termination of his case by the local of- 
fice of the Technical Staff, his recourse 
will be an appeal to the Board of Tax 
Appeals and the courts. 

Advantages anticipated for this new 
procedure are that it will expedite the 
closing of tax cases by permitting 
prompt action on contested matters at 
a point near the taxpayer and the 
sources of his evidence, thus being a 
convenience to the taxpayer; that it 
will result in quicker administrative de- 
cisions; and that there will be fewer 
appeals from the Bureau’s final action 
to the Board of Tax Appeals and to 
the courts. 

A field division of the Bureau’s 
Technical Staff was opened at Chicago 
in September, with jurisdiction over 
cases arising in the States of Illinois, 
Indiana, and Wisconsin. A_ similar 
division was established on the Pacific 
Coast July Ist, with exclusive and 
final authority, within the Bureau, 
over Federal tax cases originating in 
the States of Washington, Oregon, 
California, Idaho, Montana, Nevada, 
Utah, and Arizona, and the Territories 
of Alaska and Hawaii. It is planned 
to establish similar divisions covering 
the remaining sections of the country 
after January 1, 1939. 


Taxation of Government Bond- 
holders and Employees 


An interesting study made by the 
Department of Justice is entitled, 
Taxation of Government Bondholders 
and Employees—The Immunity Rule 
and The Sixteenth Amendment. The 
two parts of the subtitle indicate the 
subjects respectively of Parts I and II 
of the booklet. It is a 219 page pamph- 
let and is for sale at 45 cents by the 
Superintendent of Documents, Govern- 
ment Printing Office, Washington, 
D.C. The study was made at the direc- 
tion of Attorney General Homer Cum- 
mings, and bears the names of James W. 
Morris, Assistant Attorney General, and 
of Sewall Key, Lucius A. Buck, and 
Warner W. Gardner, Special Assist- 
ants to the Attorney General. 

Under the subject of the Immunity 






Rule, the study treats of the scope of 
the Federal taxing power; the applica- 
tion of the Federal income tax to the 
interest paid on State and municipal 
bonds, and to State officers and em- 
ployees; and tax immunity in Canada 
and Australia. It concludes that 
“wholly independent of the interpreta- 
tion to be given the Sixteenth Amend- 
ment, the Congress apparently has 
power, under the present trend of deci- 
sions, to tax the net income arising 
from the interest paid on state bonds, 
and from the compensation paid state 
officers and employees.” 

In its discussion of the Sixteenth 
Amendment, the study treats of the his- 
tory of income tax legislation prior to 
1913; the Pollock case (Pollock v. 
Farmers Loan & Trust Co., 157 U. S. 
429, 158 U. S. 601); agitation for the 
income tax, 1895-1909; congressional 
history of the proposal of the Amend- 
ment; history of ratification of the 
Amendment; legislation under the 
Amendment, 1913-1938; and judicial 
history of the Amendment, 1913-1938. 
It is concluded that: 

“The Sixteenth Amez‘ment is in 
form a grant of power to the National 
Government. The power conferred is 
one which could not be exercised, under 
the decision in the Pollock case, prior 
to the ratification of the Amendment be- 
cause of the practical impossibilities of 
apportionment. The Pollock case was 
based upon the doctrine that an income 
tax is not a tax on aggregate income 
from all sources, but a tax on the several 
segments of income according to source, 
and is therefore the legal equivalent of 
a tax on the several sources. This un- 
derlying doctrine applied to income in 
the form of interest from State and mu- 
nicipal bonds, as well as to income in 
the form of interest from other invested 
capital. The Sixteenth Amendment was 
directed at this fundamental basis of the 
Pollock case. The Amendment on its 
face plainly meets that doctrine by em- 
powering the Congress to impose taxes 
on income ‘from whatever source de- 
rived.’ . . . The Amendment was rati- 
fied under the preponderant under- 
standing that power was being con- 
ferred to tax the interest from State 
and municipal bonds and the salaries 
of State and municipal officers.” 


Foreign Tax Law Translations 


The Treasury Department, through 
the office of its General Counsel, has 
undertaken the preparation of transla- 
tions of the tax laws of Sweden, France, 
Germany, and Holland. The Depart- 
ment expects this material to be of 
genuine value in the formulation of fu- 
ture tax legislation. 
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Letters of Interest to Profession 


The Constitutional Convention and Swift v. Tyson 


Epitor, AMERICAN Bar ASSOCIATION 

JOURNAL: 

The decision of the Supreme Court 
of the United States in Erie Railroad 
Company v. Tompkins has attracted a 
great deal of attention. My own ad- 
verse impression seemed to be derived 
from, or, if previously held, had been 
confined by my studies of the proceed- 
ings of the Constitutional Convention 
of 1787 and the reading of Mr. Charles 
Warren’s book, “The Making of the 
Constitution” ; and I have undertaken to 
run through these proceedings again. It 
seems to me that my prior impressions 
are fully corroborated. 

In Randolph’s resolutions, which were 
offered on May 28th, soon after the 
Convention opened, and which acted as 
the skeleton on which the future pro- 
posals were built, the federal judiciary 
was given jurisdiction over but a com- 
paratively few subjects, but “cases in 
which foreigners or citizens of other 
States” may be interested was one of 
them. This was provisionally adopted 
nem. con. on June 4th. 

On June 5th, Rutledge and Sherman 
sought to reconsider insofar as inferior 
national tribunals were included, and to 
give the U. S. Supreme Court juris- 
diction by appeal over the State court 
in all cases, arguing that “the right of 
appeal to the Supreme national tribunal 
being sufficient to secure the national 
rights and uniformity of judgments.” 
Sherman put it on the ground of sav- 
ing expense. 

Madison replied that this would result 
in a multiplication of appeals and that 
appeal was but an inadequate remedy 
against the “biased directions of a de- 
pendent judge or the local prejudices 
of an undirected jury.” A compromise 
was reached by which the establishment 
of inferior tribunals was left to Con- 
gress. 

On June 12th, on Madison’s sugges- 
tion, in order to “leave full room for 
their organization,” all provisions as to 
jurisdiction, except as to national rev- 
enues and impeachment of national of- 
ficers, were stricken and the words 
“questions which involve the national 
peace and harmony” left in. It was 
thus reported on June 13th by the Com- 
mittee of the Whole; but on July 18th, 
on motion of Madison, this was, nem. 
con., amended to read “to all cases under 
the national laws and to such other 
questions as may involve the national 
peace and harmony,” and in this form 
it went to the Committee on Detail. 

On August 6th, the Committee on De- 


tail reported a provisional draft of the 
Constitution and the Article on the 
Judiciary contained the following: “The 
jurisdiction of the Supreme Court shall 
extend to all cases arising under the 
laws passed by the Legislature of the 
United States; to all cases affecting am- 
bassadors or other public ministers and 
consuls; to the trial of the impeach- 
ment of the officers of the United States; 
to all cases of admiralty and maritime 
jurisdiction; to controversies between 
two or more States (except such as 
shall regard boundary or jurisdiction) ; 
between a State and a citizen of an- 
other State; between citizens of different 
States; and between a State or citizen 
thereof and foreign states, citizens or 
subjects,” followed by a clause stating 
in which cases the jurisdiction should 
be original and in which appellate. This 
was amended on August 22nd to in- 
clude also controversies between the 
“United States and an individual State 
or the United States and an individual 
person.” 

This came on for debate and action 
on August 27th. Dr. Johnson suggested 
that the judicial power ought to extend 
to equity as well as law, and this was 
adopted. Amendments were adopted to 
include “controversies to which the 
United States shall be a party,” and 
those arising “under this Constitution.” 


A Debate Which Indicated 
Intention of Framers 


At this point a debate ensued which, 
it seems to me, is highly evidentiary of 
the intention of the framers as to 
whether the national courts should have 
the jurisdiction to declare and apply the 
common-law. I quote in full from Mad- 
ison’s notes: 

“Mr. Gouverneur Morris wished to 
know what was meant by the words ‘in 
all cases before mentioned it (jurisdic- 
tion) shall be appellate with such ex- 
ceptions,’ etc., whether it extended to 
matters of fact as well as law and to 
cases of common law as well as civil 
law.” 

“Mr. Wilson: The committee he be- 
lieved meant facts as well as law and 
common as well as civil law. The juris- 
diction of the Federal Court of Appeals 
had, he said, been so construed. 

“Mr. Dickinson moved to add after 
the words ‘appellate’ the words ‘both as 
to law & fact,’ which was agreed on 
nem, con. 

“Mr. Madison & Mr. Gov’r. Morris 
moved to strike out of the beginning of 
the 3d section ‘The jurisdiction of the 
Supreme Court’ and insert the words 





‘the judicial power,’ which was agreed 
to nem. con. . .” 

The doubt indicated by Mr. Justice 
Reed in his special concurrence that 
Congress could constitutionally lay 
down a rule of decision for the federal 
courts is corroborated by the next state- 
ment in Madison’s notes: 

“The following motion was disagreed 
to, to-wit: ‘In all the cases before men- 
tioned the judicial power shall be exer- 
cised in such manner as the Legislature 
shall direct.’ ”’ 

At the suggestion of Mr. Sherman, 
the words “between citizens of the same 
State claiming lands under grants of 
different States” were inserted. 

In this form it was referred to the 
Committee on Stile, and on September 
12th it was reported back in the form 
in which it now appears. 

The corollary would seem to be that 
as to questions of common law or ger- 
eral law, the courts of the United States 
in all classes of controversies to which 
the Constitution extends their judicial 
power (including controversies between 
citizens of different States) would have 
the superior right to declare the law, 
and there seems to be no constitutional 
basis for saying that the power of a fed- 
eral court to construe a state statute is 
any less than that of a State court. 
There may be a judicial propriety in 
the federal court’s being strongly in- 
fluenced by the decisions of the State 
court; but it seems to me that the fram- 
ers of the Constitution intended that 
there should be no such slavish adher- 
ence as that the federal judge will not 
give an independent opinion, especially 
if there is fair basis for saying that the 
construction of the State court has been 
influenced by local prejudice or any 
other such thing. 

If as stated in Mr. Justice Field’s dis- 
sent in B. & O. Co. v. Baugh, or by 
Mr. Justice Holmes’ dissent in the later 
cases and followed by the majority in 
Erie R. Co. v. Tompkins, the function 
of the state judiciary, of declaring the 
law in the absence of statute, is a part ol 
the process of making the law of the 
State; in other words, if the judicial 
power includes the power to create and 
declare the “rule of action” in cases 
where the legislature has not declared; 
then it would seem that the States, 
adopting the Federal Constitution, €x- 
pressly conferred this power on the na- 
tional judiciary in all the cases to which 
its judicial power is by the instrument 
extended, including controversies be 
tween citizens of different States. No 
accepted definition of the “judicial 
power” has ever excluded the notion 
that the judge is to ascertain, declare 
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LETTERS OF INTEREST TO PROFESSION 





and construe and apply the applicable 
law. A judge without these powers 
lacks much of being a judge in any 
fair sense. It seems to me that, as in 
the legislative field the States surren- 
dered their inherent power of legislation 
to Congress in the matter of interstate 
commerce, they surrendered the same 
modicum of judicial power to the na- 
tional judiciary in controversies be- 
tween citizens of different states. This 
from one who is an ardent. supporter of 
States’ Rights and an earnest protester 
against the many transgressions made 
upon them, and yet one who, in the 
words of a delegate from Georgia in the 
Constitutional Convention of 1787, 
“though from a small State, feels him- 
self a citizen of the United States.” 

It is also interesting to note in the 
study of the proceedings of the conven- 
tion that the notion of promoting that 
national harmony, the securing of which 
was so prominently in the minds of the 
members, by giving the Congress para- 
mount jurisdiction over interstate com- 
merce came much later in the delibera- 
tions than the notion of promoting it 
by giving the judicial branch jurisdic- 
tion over controversies affecting differ- 
ent States or the citizens thereof. 


Constitutional Grant is Plain 


The plain words of the constitutional 
grant, especially as illuminated by the 
history of it as disclosed in the proceed- 
ings of the convention, seem plainly to 
indicate that but for the limitations im- 
posed by Congress on appellate pro- 
cedure a suitor in any case involving a 
controversy between citizens of differ- 
ent States would have the right to ap- 
peal on both questions of law and ques- 
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tions of fact to the Supreme Court of 
the United States from an adverse de- 
cision in the State courts. The fact 
that Congress has wisely limited the 
right of appeal as a matter of expe- 
diency has prevented the Supreme Court 
from being the great harmonizing fac- 
tor in matters of law that the framers 
of the Constitution intended for it to be. 
But this adventitious circumstance can- 
not affect the judicial power granted to 
the other federal courts. 

The Tompkins case opens a veritable 
Pandora’s box of perplexing questions; 
and apparently puts on the federal trial 
courts a burden of judicial investiga- 
tion which will add greatly to their 
labors. 

Though it is not to be expected that 
the court will ever press the decision in 
the Tompkins case to its logical end and 
hold that unless the federal judge has 
a state statute or state decision to fol- 
low, he cannot declare the law at all; 
still the question will arise, what must 
the federal judge do if there be no de- 
cision by the highest court of the State, 
but if there be a decision, or possibly 
conflicting decisions, by one or more 
of its intermediate appellate courts, or 
even by a trial judge? 


A Possible Anomalous Situation 


This anomalous possible situation may 
arise: The state courts in Georgia hold 
that though an action governed by com- 
mon-law principles arises in another 
State, they will follow their own in- 
terpretation of the common law and not 
the interpretation of the courts of the 
sister State. Assume that a citizen of 
Georgia sues a citizen of Alabama in a 
Georgia state court, for a tort occurring 
in Alabama, and that the courts of 
Alabama hold that there is no liabil- 
ity except for gross negligence in 
such cases, and the Georgia courts 
hold that simple negligence is sufficient 
to create the liability. If the defendant 
removes to the federal court to get away 
from local influences, he changes the 
basis of liability on the legal phases of 
the case. And it is to be seen that in 
this case we find a state and a federal 
court in the same State administering 
different rules of substantive law; one 
court being bound to follow the deci- 
sions of Alabama; and the other not. 

If the federal courts have no power 
to declare the law, except in cases in- 
volving the U. S. Constitution and the 
laws and treaties made in pursuance 
thereof, what rule shall they follow in 
suits between two States, in suits be- 
tween a state and a foreign state; in 
suits between citizens of the same State 
claiming grants under different States, 
and in suits by or against aliens? 

Many other such questions can be 
imagined and will arise. Despite the 





Spark Gaps of 
Speech 


A shorthand reporter recently 
completed a transcript of a some- 
what heated conference and was 
surprised at the great number of 
uncompleted sentences — places 
where one speaker had anticipated 
what another was attempting to say 
and had gone on with the colloquy. 
Everybody present understood what 
was being said, but these spark 
gaps of speech in the transcript 
opened the way to ambiguity. Good 
trial attorneys know that only 
spoken words appear in the tran- 
script and watch the record to that 
end. Competent shorthand report- 
ers, members of the NATIONAL 
SHORTHAND REPORTERS 
ASSOCIATION, use care in pro- 
ducing an accurate transcript, prop- 
erly p"nctuated, which 
goes far to supplement 
any defects of utter- 
ance. 


A. C. Gaw, Secretary, 
Elkhart, Indiana 














somewhat allaying words of Mr. Justice 
Reed in Ruhlin v. Insurance Co., the 
change produced by the overruling of 
Swift v. Tyson is deep and far-reaching. 

It may console the consciences of 
some federal judges that, at one fell 
swoop, the Supreme Court has blotted 
out the effect of many an error com- 
mitted by them; but it must make them 
shudder as they “steadfastly gaze on the 
face of the dead and bitterly think of 
the morrow.” 

I cannot escape the feeling that the 
hope of achieving some uniformity of 
decision as to general questions of law 
through the labors of the Commissioners 
of Uniform State Laws and of the 
American Law Institute is greatly set 
back by the decision in the Tompkins 
case. The State courts have been im- 
pressed by the great body of law worked 
out by the various federal courts, espe- 
cially the U. S. Circuit Courts of Ap- 
peals, kept somewhat in uniformity by 
the supervisory powers of the Supreme 
Court. These federal courts in turn 
have been greatly influenced by the legal 
thought contained in the decisions of 
the highest courts of the various States. 
Especially in later years, the State de- 
cisions and the federal decisions have 
been growing closer and closer together. 
Probably the most harmful effect upon 
jurisprudence that can be allegéd 
against the rule in the Tompkins case, 
as a rule of expediency, is the setback 
it gives to the growing tendency toward 
uniformity of decisions, state and fed- 
eral. 

Artuur G. Powe Lt. 
Atlanta, Georgia, September 21, 1938. 
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Bar Association of Arkansas Holds Annual Meeting— 

Pres. Riddick Delivers Address on State Supreme Court 

As Power in Administration of Justice—President Hogan 
Speaks at Banquet 





ABE COLLINS 


President, Bar Association of Arkansas 


HE Bar Association of Arkansas 
met at Hot Springs, Arkansas, on 
Friday and Saturday, April 29-30, 1938. 
The annual address was delivered by 
the President of the Association, Wal- 
ter G. Riddick, of Little Rock, the sub- 
ject being “The Supreme Court of 


Arkansas as an Active Power in the 
Administration of Justice.” The sub- 
ject of the address was discussed by 
members of the Association. 

Reports were made by the Bar As- 
sociation Delegate to the American Bar, 
W. H. Arnold, Sr., of Texarkana, and 
the State Delegate, H. M. Armistead, 
Sr., Little Rock. 

George B. Rose, of Little Rock, read 
a paper on the life of Henry C. Cald- 
well, former Judge of the Eighth Cir- 
cuit Court of Appeals. 

Abe Collins, of DeQueen, was elected 
President of the Association for 1938-39. 

The annual banquet was held at the 
Arlington Hotel on Friday, April 29. 
Honorable Frank J. Hogan, of Wash- 
ington, D. C., responded to a toast, 
on the subject, “Some Mishaps to a 
Trial Lawyer,” and was elected Hon- 
orary Member of our Association. 
Members of our Association were much 
pleased to have Mr. Hogan as our 
guest, and have since been glad to learn 
that he has been elected President of 
the American Bar Association. Fol- 
lowing Mr. Hogan’s toast, the Asso- 
ciation was further entertained by Mr. 
H. T. Harrison, of Little Rock, on the 
subject, “Unwise Cracks—Dogmatisms 
of a Barking Dog.” Mr. Harrison was 
elected Vice President of the Associa- 
tion. Charles D. Frierson, Sr., of 
Jonesboro, was toastmaster. 


Six Hundred Members Attend Meeting of Mississippi State 

Bar at Vicksburg—Joseph B. Keenan Guest Speaker— 

Association Active in Organization of Locals—Junior 
Bar Section Presents Constructive Proposals 


HE annual meeting of the Missis- 

sippi State Bar was held in Vicks- 
burg on June 9th and 10th, 1938, with, 
perhaps, the largest attendance in the 
history of the organization. It was es- 
timated that more than 600 members 
attended the various sessions. 


The convention was welcomed on 


behalf of the city of Vicksburg by 
Mayor J. C. Hamilton and on behalf 
of the Vicksburg Bar by Hon. R. M. 





Kelly, president of the Warren County 
Bar Association. A most clever and 
unique response to these addresses was 
given by Hon. Raynor R. Norquist of 
Yazoo City. 

Hon. Marion W. Reily, President of 
the State Bar, delivered a brilliant ora- 
tion on the subject of “The Lawyer.” 

We were privileged to have as our 
guest speaker, Hon. Joseph B. Keenan, 
Assistant to the Attorney-General of the 
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United States, who spoke on “The New 
Deal—Symbol of Democracy.” 

Other masterful addresses were de. 
livered by Hon. W. H. Watkins of 
Jackson on “Albert Hall Whitfield— 
Lawyer, Judge, Orator”’; Hon. David 
E. Crawley of Kosciusko on the “Obli- 
gations and Duties of the Legal Pro. 
fession”; and Hon. Wm. A. Bacon of 
Durant on “The Problems and Perspec- 
tives of the Young Lawyer.” 

Judge Frank E. Everett of Indianola 
led an interesting discussion of the pol- 
icies of the bar, which was ably par- 
ticipated in by Mrs. Elizabeth W. Hulen 
of Jackson, Hon. T. Brady, Jr., of 
Brookhaven and others. Immediately 
following this discussion an _inspira- 
tional message from the American Bar 
Association was brought by Hon. L. 
Barrett Jones of Jackson, member of 
the Board of Governors of the Ameri- 
can Bar Association. 

Hon. Fred J. Lotterhos, commis- 
sioner from the Seventh Judicial Dis- 
trict, reported on the activities of local 
associations. This report showed that 
district organizations had been per- 
fected in several of the seventeen cir- 
cuit court districts and efforts, which 
had met with favorable response, had 
been made to establish permanent or- 
ganizations in each of the others. This 
report was followed by discussion of 
the importance of active local asso- 
ciations. 

The Procedural Reform Committee, 
headed by Judge Sidney Smith, Chief 


R. M. KELLY 


President, Mississippi State Bar 
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Dhe O)hds a vem eat 


That Awencan Jurismuvence will be used somewhere along the 


line of judicial process in your next important case:-— 


ECCAUSE e e * 


lst ... over 90 per cent of the Judges who 
sit on courts of last resort have individ- 
ual sets of AMERICAN JURISPRUDENCE in 


their private chambers. 


a ... trial Judges like to refer to AMERICAN 
JURISPRUDENCE when a point of law must 
be decided. 


cr Ament? tol ... the chances are that either you, or 
URISPRUDENGE your opponent, or both, have AMERICAN 






JURISPRUDENCE and like to use it from 


the beginning to the end of a case. 


What a tribute to a publication announced only a little 


more than two years ago. 





THE LAWYERS CO-OPERATIVE PUBLISHING CO. Rechester, N. Y. 
BANCROFT-WHITNEY CO. - - - San Francisco, Calif. 
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Justice of the Supreme Court of Mis- 
sissippi, recommended in their report 
several changes in court procedure 
which it deemed expedient. This report 
was accepted by the association to be 
printed in the Law Journal and taken 
up as the first matter of business at 
the next annual meeting. 

A report of the work of the Ameri- 
can Law Institute was made by Chief 
Justice Sidney Smith of Jackson. 

The report of the Junior Bar Section 
was heard Friday morning, June 10th, 
and was directed by the Chairman, Hon. 
Jesse H. Graham of Meridian. Hon. 
Wm. A. Strong, Jr., of Louisville re- 
ported for the committee on Encroach- 
ment on the Practice of Law by Corpo- 
rate Fiduciaries, and recommended that 
the secretary of the section be in- 
structed to send to all banks in the state 
a copy of the resolution adopted by the 
Junior Bar Section and the Mississippi 
State Bar at its 1937 meeting, limiting 
the activities of corporate fiduciaries. 

Hon. J. C. Wilbourn of Meridian 
presented the report of the Section on 
Unauthorized Practice of Law and of- 
fered two proposed bills on this subject 
to be presented to the next session of 
the legislature for enactment. 

Hon. Hugh N. Clayton of New AI- 
bany reported that the Committee on 
the Organization of County Courts had 
been unable to accomplish its purpose 
due to the problem of financing county 
courts, and asked that the committee 
be continued and instructed to study 
this problem and make a definite sug- 


gestion to the next meeting of the 
section. 

Hon. Walker Broach, Jr., of Merid- 
ian presented a proposal to establish a 
State Bureau of Identification and In- 
vestigation, the board of control to con- 
sist of the Attorney-General, the sev- 
enteen District Attorneys of the state, 
one sheriff and one chief of police to 
be appointed by the Governor, these in 
turn to select a superintendent of the 
bureau, who must be approved by both 
the governor and the senate. 

Each of the repofts, recommendations 
and proposals of the Junior Bar Sec- 
tion was approved and adopted by the 
assembly. 

The following officials were elected 
for the ensuing year: Hon. R. M. 
Kelly, Vicksburg, President; Hon. Al- 
exander Currie, Hattiesburg, Vice- 
President ; and Hon. Charles A. Sisson, 
Clarksdale, Second Vice - President. 
Hon. Elbert Johnson of Indianola was 
elected a member of the House of Dele- 
gates of the American Bar Association 
for a two-year period. 

The Junior Bar Section will be di- 
rected by Hon. John C. Satterfield, 
Jackson, Chairman, and Hon. Charles 
A. Sisson, Clarksdale, Vice-Chairman. 

The city of Vicksburg proved an 
ideal meeting-place. On every hand 
one was met with gracious hospitality 
and an evidence of culture and charm— 
proof that Southern traditions still live 
in the hearts of its citizenship. 

Biloxi, one of Mississippi’s most 
beautiful coast cities, was selected as 
the next place of meeting in June, 1939. 

ALIcE NEvELs, Secretary. 





New Hampshire State Bar Association to Make Thorough 

Study of Legal Aid-—Active Work on Restatements Has 

Been Going Forward-—Dean Landis Guest Speaker—Jus- 
tice Branch Elected President 


The annual meeting of the Bar Asso- 
ciation of the State of New Hampshire, 
was held at the Bald Peak Colony Club, 
Melvin Village, New Hampshire, on 
Saturday, June 25, 1938. The meeting 
was attended by about 160 members of 
the Bar and guests. 

In the forenoon there was a golf 
tournament under the auspices of the 
Carroll and Belknap County Bars, 
Judge William J. Britton, Chairman of 
the Entertainment Committee, and 
Harry E. Trapp, Esquire, Golf Chair- 
man. About twenty-six members of the 
Bar played a kickers’ golf tournament, 
and at the evening meeting the follow- 
ing prizes were awarded: first prize 
divided between George T. Hughes and 
Burt R. Cooper, each with a net 79, 


and second prizes divided between 
Franklin Hollis and Carl C. Jones, each 
with a net 78. 

The afternoon meeting was called at 
3 p. m. in the Racket Clubhouse on the 
Club grounds. President Thomas P. 
Cheney was in the chair, and about 80 
members of the Bar were present. 

Thomas P. Cheney delivered the an- 
nual President’s address, at the conclu- 
sion of which the business session was 
called to order. Harry F. Lake made a 


report for the Committee on Profes- 
sional Conduét, and for the special com- 
mittee on the adoption of the amended 
Canons of Professional Ethics of the 
American Bar Association. 

After a short discussion by George M. 
French the report of the committee 








was unanimously accepted, and it was 
duly voted that the adoption of the 
amended Canons of the American Bar 
Association be deferred to the Mid- 
Winter Meeting, before which time 
printed copies of the Canons of Profes- 
sional Ethics are to be distributed to the 
members of the Association. 


Committee to Make Thorough 
Study of Legal Aid 

Judge Alfred J. Chretien then re. 
ported for the Committee on Legal Aid, 
At the conclusion of his report, it was 
voted that the committee be continued to 
make a thorough study of legal aid, and 
report at the next Annual Meeting. 
Robert W. Upton reported for the 
Legislative Committee on the measures 
as to which the committee had con- 
cerned itself at the late session of the 
New Hampshire Legislature in 1937, 
Burt R. Cooper reported for the Com- 
mittee on a Domestic Relations Court. 
At the conclusion of the report, it was 
voted that the committee be continued 
to the next Annual Meeting. 

Mr. Justice Oliver W. Branch re- 
ported for the Committee to Cooperate 
with the American Institute. He 
announced the completion of the annota- 
tions to the Restatement of the Law of 
Agency by Franklin Hollis, and of the 
annotations to the Restatement of the 
Law of Trusts by Mr. Justice Thomas 
L. Marble, both annotations being ready 
for publication. He reported progress 
in the annotations on Torts by Messrs. 
John P. Carleton, Robert B. Buckley 
and Henry C. Arwe; Conflict of Laws 


Law 


by Mr. Starr, Jr., and Property by 
Messrs. Nighswander and Lord. It 


was announced that a volunteer anno- 
tator was requested for the Restatement 
of the Law of Restitution. It was voted 





HON. OLIVER W. BRANCH 


President, New Hampshire Bar 
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to purchase and present to the anno- 
tators of the Restatements of the Law 
of Agency and of Trusts a copy of the 
respective restatements of these sub- 
jects. 

Tt was voted that the Committee on 
Professional Conduct be continued, and 
that an appropriation of $100 be made 
available for the use of the Committee 
during the coming year. It was voted 
that the President appoint a Nominating 
Committee of ten, one to be from each 
county, to make nominations for officers, 
to report at the evening session. The 
President appointed the following com- 
mittees: Mr. Justice Oscar L. Young, 
Chairman; Amos S. Rundlett, Burt R. 
Cooper, Leigh I. Harvey, Willoughby 
A. Colby, Albert H. White, Henry C. 
Arwe, Albert D. Leahy, George W. 
Pike and William Lehnert. 

At the conclusion of the annual ban- 
quet, the postprandial exercises were 
commenced by remarks by President 
Thomas P. Cheney and by the incom- 
ing President, Oliver W. Branch, fol- 
lowed by Louis E. Wyman, who pro- 
lueed gems from the recent bar ex- 
aminations. President Cheney then 
read the following message from His 
Excellency Francis B. Murphy, Gover- 
nor of the State of New Hampshire: 

“My dear Tom: 

“Nothing would give me more plea- 
sure than to be able to attend the meet- 
ing of the New Hampshire Bar Asso- 
ciation and have an opportunity to 
meet the distinguished members of the 
Association. However, I have a very 
important duty to perform on the 25th, 
and I think that you will agree with me. 
My youngest and last daughter is being 
married on that day and I know you 
can appreciate the part that I must take 
in the ceremonies. If it were not for 
this important event, I certainly would 
be with you. 

“Please express my sincere good 
wishes to all the members of the Asso- 
ciation for a most successful meeting 
and enjoyable banquet. 

Yours sincerely, 
Francis P. Murpuy, 
Governor.” 


Officers for Ensuing Year Elected 


The Nominating Committee reported 
the following nominations to hold office 
lor the ensuing year: 

President, Oliver Winslow Branch; 
Vice-President, Jeremy R. Waldron; 
secretary-Treasurer, Conrad E. Snow; 
Executive Committee : Edgar A. Blan- 
thard, Rockingham County, Ports- 
mouth; Leonard C. Hardwick, Strafford 
County, Rochester; Arthur H. Nighs- 
wander, Belknap County, Laconia; 
Frank R. Kenison, Carroll County, Con- 
Way; George F. Nelson, Hillsborough 


\ounty, Manchester; Mayland H. 


Morse, Merrimack County, Concord; 
Gardner C. Turner, Cheshire County, 
Keene; Henry S. Richardson, Sullivan 
County, Claremont; Hazen K. Sturte- 
vant, Grafton County, Plymouth; Jean 
L. Blais, Coos County, Berlin; delegate 
to the American Bar Association, Burt 
R. Cooper. 

It was duly voted that the Secretary 
cast one ballot for the officers as nom- 
inated. The Clerk cast the ballot, and 
the foregoing list receiving all the 
votes cast, were duly declared elected. 

At the conclusion of the business 
meeting, the guest speaker of the eve- 





WANTED: Lawyer with several years’ tax 
experience. Prefer one who has had ac- 
countancy training. Approximately one- 
third of time spent on tax matters, re- 
mainder in handling general practice in 
law office in southern city of approximately 
165,000 population. If interested, give de- 
tails—education, experience, personal his- 
tory, references. Answer Box A, American 
Bar Association Journal. 











ning, James McCauley Landis, Dean of 
Harvard Law School, formerly Chair- 
man of the Securities and Exchange 
Commission, delivered an address on 
“The Role of Law in Regulation.” 
Conrap E. Snow, 
Secretary. 








AMERICAN MOTORISTS 
INSURANCE COMPANY 


JAMES S. KEMPER, President 


HOME OFFICE: SHERIDAN AND LAWRENCE e CHICAGO, ILL. 
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Pennsylvania Bar Association Opposes Integration—Large 
Increase in Membership Shown—Annual Address Deliv- 
ered by President Vanderbilt 


HE Pennsylvania Bar Association 
+ eacind in its 44th Annual Meet- 
ing at 9:30 A. M., Wednesday, June 
22nd, at Bedford Springs Hotel. The 
meeting continued three days. Approxi- 
mately eight hundred persons attended 
the meeting, including lawyers and their 
families. 

The meeting was opened with a silent 
tribute to deceased members. This 
was followed by the address of Presi- 
dent Charles H. English. President 
English in complying with the By-Laws 
of the Association commented on the 
fact that the 1937 assembly had en- 
acted six hundred one new laws and 
thirty-three of these laws had been at- 
tacked on constitutional grounds. 
Eleven have already been declared un- 
constitutional. Ten have stood the con- 
stitutional test and twelve have not yet 
been passed upon. In discussing the 
tremendous growth of Administrative 
Law, President English poin‘ed out 
that this has resulted in gradual erosion 
of our traditional system of trial before 
impartial tribunals. On the question of 
Bar Integration, the President reviewed 
the work which has been done by the 
Board of Governance, the various 
Boards of Law Examiners and by the 
Association and demonstrated the im- 
portance of this work to an independent 
bench and bar. 

In the report of the Executive Com- 
mittee, Secretary John MclI. Smith an- 
nounced that the last note of the Asso- 
ciation had been fully paid and that the 
Association had reached an all time 
peak membership of three thousand one 
hundred twenty (3120). 

Mr. McFall, Chairman of the Com- 
mittee on Admissions, announced five 
hundred sixty-eight (568) new mem- 
bers, representing the year’s work of 
his Committee. 

The Association in considering and 
acting upon the report of the Civil Law 
Committee made certain suggestions to 
the Procedural Rules Committee re- 
cently created by the Supreme Court. 
This Committee held a two-day session 
immediately following the adjournment 
of the Annual Meeting. 

The report of the Committee on Tax- 
ation presented by Chairman Franklin 
S. Edmonds recommending the endorse- 
ment of legislation providing for the 
creation of a permanent tax commission 
for Pennsylvania, was adopted. Chair- 
man Edmonds was authorized to pro- 
ceed with the proposed legislation and 





ROBERT T. McCRACKEN 


President, Pennsylvania Bar Association 


to seek other amendments of the tax 
laws. 

The Annual Address was delivered 
by President Arthur Vanderbilt of the 
American Bar Association on Wednes- 
day evening. President Vanderbilt dis- 
cussed the problem of administrative 
tribunals. He praised the new Federal 
Rules of Procedure as a standard of 
simplicity and commended the Penn- 
sylvania Supreme Court for its rule 
requiring reports from lower Courts 
on the status of undecided cases. 

Probably the most interesting discus- 

sion of the 44th Annual Meeting cen- 
tered around Bar Integration. This 
was fixed as the special order of busi- 
ness at 9:30 Thursday morning. After 
a two-hour debate which was carried on 
impersonally and with a keen realization 
of the main issue and all collateral is- 
sues, the Association went on record as 
being opposed to Bar Integration, either 
by legislative action or by rule of the 
Supreme Court. 
_ Chairman Charles H. Ealy, of the 
Committee on Bar Integration, sub- 
mitted the majority report which was 
approved by the Association. Minority 
reports were submitted by Walter B. 
Gibbons and Forest-G. Moorhead. An 
attempt was made to defer action on the 
matter until a later date in order to 
permit more study but this attempt was 
defeated. 

The Association adopted the report 
of the Program Committee which in- 


cluded a resolution authorizing the crea. 
tion of a Committee on Labor and Ip. 
dustry to make a study of the National 
and State Labor Relations Acts and the 
practical effect thereof. This particu. 
lar Committee likewise made a recom. 
mendation favoring the merit system as 
the basis of choosing employees for 
public service in Pennsylvania. Due 
to parliamentary entanglements no def- 
nite action was taken on this particu. 
lar proposal. 

The Annual Banquet of the Associa- 
tion was held Thursday evening, and, 
according to the management of Bed- 
ford Springs Hotel, was the largest 
banquet ever held in the historic dining 
room of the hotel. President English 
presided and the speakers were Dr. 
William Mather Lewis, President of 
Lafayette College, and Justice George 
W. Maxey, of the Pennsylvania Su- 
preme Court. 

Under the head of new business th 
Association approved the creation of a 
Special Committee to be known as the 
Committee on Administrative Law, for 
the purpose of making a study of the 
State and Federal administrative agen- 
cies. 

Robert T. McCracken, of Philadel- 
phia, was elected President of the As- 
sociation for the year 1938-1939. Gif- 
ford K. Wright, of Pittsburgh, was 
elected Vice-President. John Mcllhenny 
Smith, Mrs. Barbara Lutz and Fidelity- 
Philadelphia Trust Company were re- 
elected Secretary, Executive Secretary 
and Treasurer, respectively. 

The Annual Meeting was not ad- 
journed but was recessed to meet at 
the Hershey Hotel, Hershey, Penna., 
on January 6th and 7th, 1939. Bedford 
Springs Hotel was selected as the place 
for the next Annual Meeting of the 
Association and the said Annual Meet- 
ing will be held June 21st, 22d and 23rd, 
1939, 

Regional Directors for the various 
zones of the State were selected. They 
were: Leon J. Obermayer, Philadel- 
phia; Edward J. Fox, Jr., Northamp- 
ton; Charles L. Miller, Lancaster; R. 
S. Hemingway, Columbia; A. E. Saw- 
yer, Wayne; Alexander W. Acheson, 
Washington; William D. Gallup, Mc- 
Kean; Harry Doerr, Cambria, and Ar- 
thur M. Eastburn, Bucks. 

New members named to the Execu- 
tive Committee by Zones were: George 
F. Blewett, Philadelphia; Maynard Sta- 
pleton, Schuylkill ; Gilbert Nurick, Dau- 
phin; James F. McClure, Union; 
Charles H. Miner, Jr., Luzerne; Wil- 
liam H. Eckert, Allegheny; John L. 
Nesbit, Venango, and Leo H. McKay, 
Mercer (both zone seven); and Ray- 
mond E. Brown, Jefferson, and Howard 
M. Lutz, Delaware. 

Joun MclI. Situ, Secretary. 





—_ 


Fifi 
Hel 
Neu 


( 


. 


H 
T 
forma 
Hotel, 
was t 
conve: 
ciation 
the h 
year 
sons 
meetir 
ciation 
3,129. 
Bef 
Count 
the T 
sessio' 
Jackse 
section 
tion b 
its an 
The 
Associ 
Presid 
Thurs 
The R 
ton, F 
Dioce: 
pronot 
R. H. 
Hon. 
the Hi 
the v 
Walte: 
immed 
presid 
on bel 
Pres 
ject o 
“The | 
Democ 
portan 
discha: 
turned 
lawyer 
with f; 
ant at 
viduals 
alt the 
at the 
erty of 
either 
mons s 
Hon 
Made 
Constit 
vided { 





le Crea- 
ind In- 
lational 
and the 
articu- 
recom- 
stem as 
es for 

Due 
10 defi- 
articu- 


.Ssocia- 
g, and, 
f Bed- 
largest 
dining 
English 
re Dr. 
lent of 
George 
ia Su- 


ess the 
m of a 
as the 
iw, for 
of the 
» agen- 


niladel- 
he As- 

Gif- 
1, was 
lhenny 
idelity- 
are re- 
cretary 


ot ad- 
1eet at 
Penna., 
sedford 
e place 
of the 
Meet- 
d 23rd, 


yarious 

They 
riladel- 
thamp- 
er; R. 
. Saw- 
-heson, 
», Mc- 
id Ar- 


=xecu- 
seorge 
d Sta- 
, Dat- 
Jnion; 
- Wil- 
hn L. 
[cKay, 
| Ray- 
oward 


ary. 








NEWS OF THE Bar ASSOCIATION 





869 





—_—— 





Fifty-seventh Annual Meeting of Texas Bar Association 


Held at Houston—Registration and Membership Both at 
New High—Legal Education Standards Overwhelmingly 


Supported—Association Is Employing Full-Time 
Executive Secretary 


Tie 57th annual meeting of the 


Texas Bar Association, which 
formally opened in Houston, at the Rice 
Hotel, on the morning of June 30th, 
was the largest and most enthusiastic 
convention in the history of the Asso- 
ciation. The total registration was 1,559, 
the highest previous total being last 
vear at San Antonio when 1,153 per- 
sons registered. At the end of the 
meeting the membership of the Asso- 
ciation had reached an all-time high of 
3,129. 

Before the meeting the District and 
County Attorneys’ Section assembled in 

e Texas State Hotel in a business 
session with District Attorney Dan W. 
Jackson, of Houston, President of the 
section, presiding. The Junior Bar Sec- 
tion began its meeting informally with 
ts annual smoker. 

The opening session of the Texas Bar 
Association was called to order by 
President D. A. Simmons, of Houston, 
Thursday, June 30th, at ten o’clock. 
The Rt. Rev. Clinton S. Quin, of Hous- 
ton, Bishop of the Episcopal Church, 
Diocese of Texas, was introduced and 
pronounced a brief invocation. Hon. 
R. H. Fonville, Mayor of Houston, and 
Hon. Walter E. Monteith, President of 
the Houston Bar Association, welcomed 
the visitors to Houston, and Hon. 
Walter Woodward, of Coleman, who 
immediately preceded Mr. Simmons as 
president of the Association, responded 
on behalf of the Association. 


President Simmons chose as the sub- 
ject of his address to the Association 
“The Responsibility of the Lawyer ina 
Democracy.’ ’ After discussing the im- 
portant functions which the lawyer has 
discharged in times past, Mr. Simmons 
turned to the responsibility of the 
‘awyer today, in an uncertain world, 
with fanaticism and other “isms” ramp- 
ant at home and abroad. When indi- 
viduals , groups or nations decide to ex- 
alt themsel ves in power and possessions 
at the expense of the rights and prop- 
erty of others, they must be restrained, 
tither by reason or by force, Mr. Sim- 
mons said. 

Hon. W. B. Jack Ball of San Antonio 
fee the report of the Committee on 
itution and By-laws, which pro- 
vided for the creation of two new sec- 


tions of this Association, namely, the 
Insurance Law and Mineral Law Sec- 
tions. 

Provision was also made changing 
the dues payment so that members who 






have been admitted to practice five years 
or more (instead of seven years, as for- 
merly) shall pay $6.00 (which includes 
the Law Review) as senior members, 
and those practising less than five 
years shall pay $1 less. New commit- 
tees were provided as follows: Real 
Estate, Probate, and Trust Law; Ad- 
ministrative Law; Taxation; Municipal 
Law; and Utility Law. 

During the noon hour on the first 
day, a luncheon was held honoring 
members of the judiciary, this being the 
fifth consecutive annual luncheon given 








OHLINGER’S FEDERAL PRACTICE 


WITH LOVELAND’S 


REVISED FORMS 


Conforming to New Rules of Civil Procedure 


NOTE THE LOGICAL ARRANGEMENT OF THE WORK 


VOLUME ONE 


Constitutional Provisions; The Ju- 
dicial Code (U. S. Code, Title 28, 
§§ 1 to 443), Annotated. 


VOLUME TWO 


Remainder of U. S. Code, Title 28; 
Other Practice Statutes, Includ- 
ing Judicial Enforcement and Re- 
view of Orders of Administrative 
Tribunals. 


VOLUME THREE 


New Rules of Civil Procedure, 
Extensively Annotated; Compar- 
ative Legislation; Time Schedule; 
Advisory Committee’s Notes. 





VOLUME FOUR 


Forms of Practice Under the Con- 
stitution, Judicial Code and Rules 
of Civil Procedure. 


VOLUME FIVE 


Forms for the Court of Claims, 
Board of Tax Appeals and the 
Judicial Review of Orders of Ad- 
ministrative Tribunals. 


VOLUME SIX 


Outlines of Procedure; Table of 
Cases Cited; Master Index, Giv- 
ing Complete References to the 
Constitution, Statutes, Rules, 
Forms and Outlines. 


Now is the time to consider an entirely new and 
modern work on Federal Practice and Procedure. 


The author’s practical experience as an active practitioner in 
the Federal Courts for over twenty-five years qualifies him to write 
discriminatingly on the subject. From 1931 to 1937 he gave the 
course on Federal Jurisdiction and Procedure at the Law School of 
the University of Michigan. He has not attempted to write a defini- 
tive treatise but he has produced a practical working tool. 
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in honor of this group. It was well 
attended and enjoyed by all. 

The afternoon session was delegated 
to section meetings, the Mineral Law 
Section having as its guest speaker, Dr. 
A. W. Walker, Jr., of the University 
of Texas Law School, who spoke on 
“The Problem of the Small Tract Un- 
der Spacing Regulations,” while the 
Insurance Law Section had invited Mr. 
R. B. Cousins, Jr., of Austin, to speak 
on “The Proper Function of the State 
in its Regulation of the Business of In- 
surance” and Mr. Earl Porter Adams, 
of Crockett, former Chairman of the 
Industrial Accident Board, to speak on 
“The Hernia Section of the Compensa- 
tion Law.” 

Thursday evening, members of the 
Texas Bar Association and their guests 
were entertained by the Houston Bar 
Association with a reception and dance 
on the roof of the Rice Hotel. 


Largest Membership on Record 
Reported 


At the Friday morning session, the 
Secretary’s report was made, showing 
that the Association was in better finan- 
cial circumstances, with a larger mem- 
bership, than at any other previous time. 
An address by Hon. John T. Barker of 
Kansas City, Missouri, on the subject 
of “Aaron Burr, the Lawyer” was made, 
bringing out the true facts about the life 
of Aaron Burr. Mr. Barker’s talk was 
very interesting, characterizing Burr 
as “the most tragic and yet romantic 
figure in American history—the man 
most misunderstood and least known of 
all the great Americans.” 

The report causing the most discus- 
sion was that of the Committee on 
Legal Education and Admission to the 
Bar, recommending that we continue 
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500 Books on Public Speaking, etc. 
List on Request. 
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Handwriting Expert 
VERNON FAXON 


Examiner of Questioned Docu- 
ments 
134 N. LA SALLE ST. 
CHICAGO, ILL. 
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Fully equipped laboratory including 
portable apparatus. Examinations made 
anywhere. 





the minimum requirements of the Amer- 
ican Bar Association for admission to 
the Bar, substantially requiring two 
years of college work before engaging 
in the study of law and _ gradua- 
tion from a law school approved by the 
American Bar _ Association. This 
recommendation was overwhelmingly 
adopted. Friday noon a luncheon was 
given honoring the District and County 
Attorneys of Texas. It was presided 
over by Hon. Dan W. Jackson of 
Houston, President of the section. At 
the same time, the ladies were enter- 
tained by the wives of the members of 
the Houston Bar Association with a 
luncheon and style show on the roof of 
the Rice Hotel. On Friday evening, a 
dinner was given honoring all the mem- 
bers of the Texas Bar Association and 
their guests at the San Jacinto Battle 
Ground. Approximately 2,000 persons 
in attendance saw lights played upon 
the famous San Jacinto Memorial 
Shaft, which has just been completed. 


A Ruse That Gained Attention 


Saturday morning, the report of the 
Board of Directors was very cleverly 
given by Hon. Austin F. Anderson, 
Chairman, of Ft. Worth, who started 
reading a very depressing report that 
had previously been made at the Asso- 
ciation some four or five years ago. He 
then gave the current report showing 
that a 50 to 75 per cent increase in all 
figures had been evidenced during the 
past four or five years. 

On Saturday afternoon, the election 
of officers and directors marked the 
close of the business sessions. Hon. 
Ben H. Powell, long a member of the 
Board of Directors, formerly Chairman 
of same, and most active member of the 
Association, was elected president. 


Hon. D. A. Frank of Dallas, also for. 
merly Chairman of the Board of Dj. 
rectors, was elected vice president. 
Hon. Few Brewster, past president of 
the Judicial Section, was elected Secre. 
tary-treasurer succeeding the Hon, 
Geo. C. Gains, Jr., of Houston, who 
for the past thirteen years has faith. 
fully served the Association in that 
capacity. Mr. Gaines requested that his 
name not be placed as a candidate for 
reelection in view of the little time that 
he has to give to the work at present. 


Association Has Full-Time 
Executive Secretary 


Before the election of the secretary, it 
was called to the attention of the mem- 
bers that the position was now honorary 
due to the fact that the Association is 
now employing a full-time executive 
secretary with offices at Austin, Texas, 
who would handle the general functions 
of the Association and be _ business 
manager for the new monthly publica- 
tion, the Texas Bar Journal. Mr. 
Wm. B. Carssow, member of the Legis- 
lature and Attorney at Law at San 
Antonio, was employed as Executive 
Secretary. The following were elected 
Directors: Austin F. Anderson, 2nd 
District, Ft. Worth; Carlos B. Master- 
son, lst District, Angleton; E. M. 
Critz, 3rd District, Coleman; L. Hamil- 
ton Lowe, 4th District, Corpus Christi; 
J. Cleo Thompson, 5th District, Dallas; 
Gordon Simpson, 6th District, Tyler; 
J. I. Kilpatrick, 7th District, Lubbock; 
William L. Kerr, 8th District, Pecos; 
Harley C. Keen, 9th District, Beau- 
mont; John B. Atkinson, 10th District, 
Waco; and P. Edward Ponder, 1Ith 
District, Sweetwater. Hon. Austin F. 
Anderson of Ft. Worth was unani- 
mously reelected Chairman of the 
Board. 

The annual banquet was held Satur- 
day evening with President D. A. 
Simmons presiding as _ toastmaster. 
Over 650 members and guests attended. 
President Simmons introduced Hon. 
Tom Connally as one of Texas’ distin- 
guished sons. He delivered an address 
regarding the value of constitutional 
guaranties that have been preserved in 
this country. 

General John T. Barker, of Missout', 
was presented, and spoke at the 
meeting in highly entertaining fashion. 
Hon. Frank Hogan of Washington, 
D. C., President-Elect of the American 
Bar Association, was presented as the 
guest speaker of the evening, and after 
speaking briefly in lighter vein, and 
pleading for more Texas members i | 
the American Bar Association, spoke 
seriously of the services of the Bar and 
the necessity of upholding the constitu- 
tional principles which support human 
liberty. 

in Witx1aM B. Carssow, 
Executive Secretary. 
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